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PREFATORY NOTE 


A lthough the object of tWs book is to 
^provide a description, in as concise a form 
^as possible, of what appear to be thje' 
most vital features of the present organization of 
government in Great Britain, there will be found 
a relatively large number of references to modem 
statutes and decided cases. The advantages of 
this method of investigation in a subject like 
Constitutional Law seem to outweigh the disad* 
vantages, since there is a better chance of 
escaping misleading and unsupported generaliza- 
j tions. But I have endeavoured, in the interest of 
the more general reader, to temper the unattractive 
and, perhaps, forbidding character of legal references 
by relegating, for instance, the names of cases to 
footnotes as often as possible. ^ 

1 am anxious to take this opportunity of express- 
ing my obligations to Professor J. L Brierly, Mr. 
A W. Brown, LL.D., and my brother, Mr. A. B. 
Emden, for their generous assistance in the nature 
of advice and criticism, adding the usual observation 
that mention of their names must not be taken to 
involve them in any responsibility. 


C. S. E. 




TABLE OF CONTENTS 


Table oi^ Case} 
Table of Statutes 


CHAPTER I 
Introductory 

The need for analysis ....... 

Interrelations of or^^ans ...... 

Method of investigation 

CHAPTER II 
Functions and Organs 

Differentiation of functions 

Content of organs ....... 

history of separation of organs ..... 

Separation of Judiciary ...... 

Separation of Legislature . . . • 

Standards to assist consideration of distribution of functions 


PAGE 

xni 

xviii 


1 

2 
3 


I 
8 
9 

lO 

II 


CHAPTER III 

Functions of the Executive 


Executive functions 

Notice of — 

External affairs 

Initiation of legislation .... 
Execution of laws . «. 

Pardon 

Legislative functions 

Primary legislation — 

For overseas dominions 
Other instances .... 
Secondary legislation — 

In emergencies .... 

In other cases 

(d\ SupplementaiY legislation 
h) Application ot Statutes . 

(4 A^ptation of previous Statutes 
(sf) Direct amendment 
Provisional Orders .... 
Form of secondary legislation . 
Recapitulatimi ..... 


vii 


. • 15 


20 

21 

23 

24 
26 

27 

29 

30 

32 

33 

33 

34 

P 



viii PRINCIPLES OF CONSTITUTIONAL LAW 


Judicial functions .... 39 

Decisions with and without appeal 40 

Procedure .... 41 

In case of Provisional Orders . 43 


CHAPTER IV 

Functions of the Legislature 

Legislative functions 

Quasi-executive functions 

Local and private legislation 

Personal Acts 

Judicial functions . 

(i) High matters of state 

(a) Impeachment and acts of attainder 
(3) Committees of Inquiry 

(ii) Constitution and procedure of Legislature 

(a) Trial of peers and peerage claims . 

{b) Breach of privilege and contempt . 

(c) Disputed Elections .... 

In ravate Bill procedure .... 


45 

48 


49 

49 

50 

50 

50 

51 

5* 

51 

52 

53 


CHAPTER V 

Functions of the Judiciary 


Judicial functions ..... 

How far Judiciary legislates when deciding cases 
(0) System of case law — 
c History . . .... 

Law-making by {precedent 
Limits on legislative capacity 
(^) Interpretation of Statutes . 

Intention of Legislature . 

(i) Where words unambiguous 

(ii) Where words ambiguous 
(r) Application of principle of public policy 

rresent limits of applicability . 

History of growth of principle . 

^ Egertan v. Brawniaw^ the principle at its height 
Limitation of scope of principle 
The working of tne limitations . 

Extent of judicial discretion at present time 
Quasi-executive functions — 

Management and distribution of property 
Titles of right .... 

Declarations of mht 
Advice by Judiciiu Committee . 

Legislative functions • • . • 


54 


55 

57 

61 

62 
62 

65 


70 

71 

72 

74 

75 

78 



TABLE OF CONTENTS 


CHAPTER VI 

Interrelations ok Executive and Legislature 


** Parliamentary Executive ** system 
Relics of suspicion of . . 

WorldnR of , . 

Constitutional conventions 
Means of adjustment 
Comparison of system with others 
Advantages and disadvanta^s 
Checks of Le^lature on Executive 
Mal-adimnistration generally . 
Production of Executive’s documents 
Conduct of Foreign Affairs 
Special checks on administration 
Control of National Finance . 

Estimates and appropriation 
Authority for drawing and spending 
Accounts of Expenditure . 

Form of Estimates and accounts 
Checks on Estimates 
Checks on Expenditure 

Controller and Auditor-General 
His functions . 

Public Accounts Committee 
Cases of no appropriation . 

(i) Account required • 

(ii) No account required 
Treasury, position and functions 

Effectiveness ot Checks 
Issue of subordinate legislation 
Proposals to issue • 

Retention of power to annul 
Opportunity to public to protest 
General provisions 
Special provisions 
Parties specially interested . 


PAGE 


8o 

8o 

82 

82 

85 

86 
88 
88 
89 


90 

90 

91 

92 

93 

93 

94 
94 


9f 

98 


99 

100 
xoi 

102 

103 

103 
los 
106 
• 108 
110 
112 

112 

113 

1 14 


CHAPTER VII 

The Question of Predominance 


Sovereignty 

1 16 

M<Mem definitions 

117 

Their application . 

118 

Change from autocracy to democracy 

The democratic Executive 

119 

X19 

The Executive the directing organ . 

I2Z 

legislature’s claim to predominance 

123 

The. question illusory . 

125 



X PRINCIPLES OF CONSTITUTIONAL LAW 


CHAPTER VIII 

Interrslations of Executive ahd Judiciary 


Judidaiy appointed by Executive .... 

But not removable by it . 

Independence of Judiciary — 

Freedom from threats or embarrassment . 

Necessity of detachment 

Cases of Executive Officers exercising judicial functions 
Claims of Judiciary to non-interference . 

Limitation on Executive setting up Extraordinary Courts 
Exceptional cases where Executive its own judg^ 

Examples of checks on Executive through Judiciary— 

1. Claims to prerogative privileges and exemptions 

Prerogative ..... 

How limited 

Statutes which bind Executive . 

** Necessary implication . 

2. Legislation by Executive 

3. Exercise of Statutory Powers 

(a) In issuing delegated legidation — 

Cases vmere ^eck partial . 

Cases where no check 

(fi) Acts in pursuance of delegated legislation 
Cases where check partial . 

4. Personal liberty of the subject 

Cases where no check 
Law capable of amendment by ordinary legislatioi 

5. Taxation . . . . . . 

6. Exercise of judidal of quasi-judidal functions 

(r) Prohibition .... 

(if) Certiorari 

* (f) Mandamus .... 

7. Admnistration of fighting forces . 

8. State of war 


PAGE 

ia6 

126 

\% 

129 

131 

132 

133 

137 

139 

140 
142 
*43 

144 

146 

148 

149 

*5* 

*53 

*54 

*55 

*57 

160 

161 


CHAPTER IX 

Interrelations of Legislature and Judiciary 


Generally 

Intervention of Judiciary in respect of Private Acts 
Checks by Legislature on Judidary — 

In respect of subordinate legislation . 

Checks on Legislature through Judidary 

Parliamentary privilege .... 
Occasions for collision .... 
Resolutions of Houses and law of the land 
Legislature’s right to commit . 

Le^ature’s suspidon of Judiciary 
Jumdary’s susinaon of Legislature 


164 

166 


167 

168 

168 

169 
169 
17* 

172 

*73 



TABLE OF CONTENTS 


xi 


CHAPTER X 
Conclusions 


Balance in working of constitutional machinery 
Doctrine of ** separation of powers ** 

Montesquieu . . . • . 

Real IcBsons from doctrine 

Effect of doctrine on U.S.A. and France 


Conclusions in respect of — ‘ 
Separation of organs 
Division of functions 
Checks . 


By Leg^ature 
By Jumdary . 
Independence 
The public as on organ . 



FACE 

*74 

177 


177 


178 


179 


180 

181 



APPENDICES 

I. Specimens of Provisional Order Confirmation Acts 

(scheduling Provincial Orders) 191 

II. Specimens of Subordinate ** Legislation ”... 19S 

III. Specimens of Estimates and Appropriation Accounts . 208 

IV, The Church OF England AND the Constitution . . .213 

Index 215 






TABLE OF CASES 


A 

PAGE 

Abel V. Lee (1871), L,R, 6 C.P. 365 63 

Anon. {1305), Y.B. 33 & 35 Ed. i, 6 (Rolls Series) .... 56 

Ashby V. White (1702), i bin. L.C. {12th ed.), 266 . . . .169 

Asiatic Petroleum Co, Ltd. v. Anglo-Pcrsian Oil Co. Ltd. [1916], 

I K.B. 822 134 

Attorney-General o. Brown [1920], 1 K.B. 773 . . *37 

Attorney-General v, De Keyser^s Hotel, Ltd. [1920], A,C. 508 . 136 ft., 165 

Attorney-General v. Manchester, etc.. Railway Co. (1838), i R. & C. 

cases 436 167 

Attorney-General v, Wilts United Dairies (1921), 37 T.L.R. 884, 91 
L.J.K.B. 897 *53 

Attorney-General of Duchy of Lancaster v. Moresby [1919], W.N. 69 140 
Attorney-General for Ontario v. Attorney-General for Canada [1912}, 

A.C. 591 77 

Attorney-General for Ontario v, .Attorney-General for Canada [I 9 i 6 ]> 

iA.C, 598 61 

Attorney-General for Prince of Wales v. Crossman (1866), 4 H. & C. 

$68 137 


B 


Baker tr. Williams [1898], i Q.B. 23 
Balfour V. Malcolm (1842), 8 Cl. & F. 485 
Balmukando. R. [1915], A.C. 629 . 

Beatson V. Skene (i860), 5 H. & NG838 . 
Besant o. Wood (1879), I2 Ch. Div. 605 . 
Blackburn v. Thompson (181 1), 3 Canm. 61 
Board of Education tr. Rice [1911], A.C. 179 
Bowles o. Bank of England [1913]! I Ch. 57 
Bradlaughf/. Gossett (1884), 12 Q.B.D. 271 
Burdetter. Abbott (i^xi)i *4 ^ 


. 146 

- 173 
23 
• 134 

. 162 

Ah 158 
. 171 
168, 170, 171 
. 171 


Central Control Board o. Cannon Brewery, Ltd. [i 9 i 9 }> A.C. 744 132* *45 

Chester v, Bateson [1920], i K.B. 829 145 > *5^ 

Chesterfield n. Jannsen (1750), i Atk. 338 68 

China Mutual Steam Navigation Co. Ltd. v, Maclay [1918], i K.B. 33 147 

Chubb V, Salomanr (1850), 3 Car. & Kir. 75 172 

Commercial and EsUtes Co. of Egypt v. Board of Trade [1925]* 

1 K.B. 271 13^ 



xiv PRINCIPLES OF CONSTITUTIONAL LAW 


Denning v. Secretary of State for India (i92o)» 37 TX.R. 139 • 23 

Deny v. Peek (1889), 14 A.C. 337 59 

Dier^s Case (1414), Y.B. 2 Hen. 5, fol. 5, pi. 26 . . . 67, 73 

Dunntr. R. [1896], 1 Q.B. 116 23 


E i 


Eastern Trust Co. p. McKenzie, Mann & Co. Ltd. [1915]. A.C. 750 
Ecclesiastical Persons, Case of (1601), 5 Co. Rep. fol. 14 . 

Egerton V. Earl Browiilow (1853), 4 H.L.C. 1 . 

EMerton’s Case (1703), 2 Ld. Raym. 978 

Ertel Bieber & Co. v, Rio Tinto Co. [1918], A.C. 260 


131 


137 

71 


F 


Ferdinand, In re ex*Tsar of Bulgaria [1921], i Ch. 107 
Food Controller v, Cork [19^], A.C. 647 
Fray o. Blackburn (1863), 3 B. & S. 576 

G 


. 136 
140, 141 
128 


Griffith fr. Earl of Dudley (1882), 9 Q.B.D. 357 .... 

Grosvenor, etc., Hotel Co. Ltd., In re, (1897), 13 T.L.R. 309 
Guaranty Trust Co. of New York p . Haimay & Co. [1915]. 2 K.B. 


GwynjM o. Burnell (1840), 7 Cl. & F. 696 


70 

156 


63 


H 

Hardy o. Fothergill (1888), 13 A.C. 351 . 

Hawlans V. Gathercole (1855), ^ ^ G.M. & G. 1 
Heariicote o. North Staffordshire Railway (1850), 6 R. & C. Cases 358 
Hcddon v, Evans (1919), 35 T.L.R. 642 . 

Henderson p, M*Gown (1916), S.C. 821 . 

Hilton V. Eckersley (1855), 6 £. & B. 47 
Hollinshead p. Hazleton [191^, A.C. 4^ 

Holman p . Johi^n (1775), i Co^. 343 
nber, etc., Co. f 


Horwoodo. Millars Timber, etc., Co. Ltd. [1917], 1 K. 
Hudson’s Bay Co. o. Maclay (1920), 36 T.L.R. 469 . 


B.305 


64 

16! 

134 
70 
64 
68 

I 44 r 148 


I 

Institute of Patent Agents p, Lockwood [1894}, A.C. 347 > • >4^ 

J 

Jansoner. Driefontein Consolidated Mines, Ltd. [1902], A.C. 484 70, 72 


L 

Latter o. Goolden, unreported ....... 135 

Local Government Board v, Arlidge f 1015], A.C. lao 39f 4>» 

London Street Tramway Co. Ltd. o. L.C.C. [i^], A.C. 375 59 



TABLE OF CASES 


XV 


Marais, Ex parte, [1902I, A.C. 109 
Maxim Co. v, Nordcnfelt [1893], i Ch. 630 
Mirams, In re, (1891], i Q.B. 594 . . 

Mitchell n ReimoIds (1711), 1 1 >. Wms. i8i 
Mogile^ The (No. 2), [1922], P. 122 
Mogul Co. jf. McGregor [1892], A.C. 25 


PACE 

i6t, 162 

• 73 

• 74 

. 67 

. 141 

• 74 


Oram n. Breary (1877), 2 Ex. D. 346 

173 

Perry ». Eames (1891), 60 L.J. Ch. 345 . 

Priesticy v. Fowler (1837), 3 M. & W.^, *39 

Pnnbng, etc., Co. v. Sampson (1875), *9 Eq. 462 y* 

Quinn Leathern [1901], A.C. 49S ... 

R 

Read f . fitshop of Lincoln [1892J, A.C. 644 . 

Redermkbebolaget Amphitrite v, R. ri9«L ? K B ioo ' * • 60 

R.».Barham(i828),8 B. &C.99 ^ ‘ 

K. ». Commissioners of Customs (1836). C A & E 

1:;: I' A 

R. V. Hastings Local Board (1865), 6 B. & S. ioi ' ‘ Iti’ 15 * 

R-f. Instan [1893], I Q.B.451 

R <*“*)• >oQ B D.3oi ■. ■ ,5f 

fi "■ of State for War fitoi], 2 O B ' t26 ’ 

R- o. Woodhouse {1906], 2 K.'b. SOI ! ! ! ' . ' • ‘S' 



xvi PRINCIPLES OF CONSTITUTIONAL LAW 


FACE 

Ridsdale v. Clifton (1877), 2 P.D. 276 ...... 60 

Rolnnsono. Touray (1813), i M. & S. 217 162 

Royal Aquarium, etc.. Society v. Parkinson [1892], 1 Q.H. 431 . . 7 

Russian Commercial, etc., Bank v. British Bank for Foreign Trade 

[1921], A.C. 438 • 76 


Scott o.'Stanslield (1868), 3 Each. Rep. 220 128 

Sheffield Conservative Club, Ltd. v. Brighten (19x6), 85 L.J.K.B. 1669 148 

Stockdale s/. Hansard (1839), 9 A. & £. i . 

Stockton, etc.. Railway Co. o. Leeds, etc., Cos. (1848), 5 K. & C. Cases 

691 166 

Sutton V. Johnstone (1786-7), i T.R. 493, 784 x6i 

T 

TafF Vale Railway Co. v. Amalgamated Society of Railway Servants 

[1901], A.C. 426 164 

V 

Van Gelder*s Patent, In re, {1888), 6 R.P.C. 22 . . . 130, 155 

Venourc/. Blund (1310), Y.B. 3 & 4 Ed. 2, 161 (Sclden Socy.) . . 56 

W 

Walker o. Baird [1892], A.C. 491 16 

Willion V. Berkley (1562), Plowd. 222 ...... 139 

Wilson o. Camley [1908], 1 K.B. 729 ...... ^ 

Wolfe Tone's Case [1798], 27 St. Tr. 613 ..... 162 

• Z 

Zamora, The [1916], 2 A.C. 77 I33» 142, I43 



TABLE OF STATUTES 


PAGK 

42 Ed. 3, c. 3 (False Accusations) ...... 132, 133 

31 Hen. 8, c. 8 (Proclamations) 2? 

16 Ch. I, c. 10 (Abolition of Star Chamber) . . . 11, 132, 133 

I Wm. & M.fSess. 2,c. 2(Billof Rights, 1688) .... 92,153 

6 Anne, c. 11 (Union of England and Scotland), art. 1 . . .29 

6 Anne, c. 41 (Succession to the Crown Act, 1707) . . , 81, 82 

9 Anne, c. 2 (Quarantine) 2& 

22 Geo. 3, c. 82 (House of Commons) 8f 

39 & 40 Geo. 3, c. 67 (Union of Great Britain and Ireland), art. I 2^ 
56 Geo. 3, c. 104 (Excise), s. 8 2^ 

59 Geo. 3, c. 38 (Fisheries), ss. i, 3 29* 

60 Geo. 3, c. 5 (Cotton Mills) 29 

3 & 4 Will. 4, c. 41 (Judicial Committee of Privy Council), s. 4 .76 

3 & 4 Viet. c. 9 (Parliamentary Papers Act, 1840) .... 169 

5 & 6 Viet. c. 94 (Defence Act, 1842) 137 

I I & 12 Viet. c. 105 (Contagious Diseases of Animals Act, 1848), ss. X05 

107 

21 & 22 Viet. c. 85 (Matrimonial Causes Act, 1857), s. 53 

28 & 29 Viet. c. 27 (Parliamentary Costs Act, 1865), ss. i, 2 

29 Viet. c. 19 (Parliamentary Oaths Act, 1866) 

29 & 30 Viet. c. 39 (Exchequer and Audit Depts. Act, 1866) 

31 ft 32 Viet. c. 125 (Parliamentary Elections Act, x868) . 

33 ft 34 Viet. c. 70 (Gas and Waterworks Facilities Act, 1870) . 

36 & 37 Viet, c. 66 (Supreme Court of Judicature Act, 1873), s. 75 
38 ft 39 Viet. c. 77 (Supreme Court of Judicature Act, 1875), s. 5 

38 ft 39 Viet. c. 77 (Supreme Court of Judicature Act, 1875), s. 25 

39 ft 40 Viet. c. 36 (Customs Consolidation Act, 1876), s. 43 
39 ft 40 Viet. c. 59 (Appellate Jurisdiction Act, 1876) 

42 ft 43 Viet. c. 28 (Convention (Ireland) Act Repeal Act, 1879), ^ 

42 ft 43 Viet. c. 75 (Parliamentary Elections and Corrupt Practices Act, 

c. 58 (Army Act, 1881) .... 

44 ft 45 Viet. c. M (Supreme Court of Judicature Act, 1881) 

46 ft 47 Viet. c. 57 (Patents, Designs and Trade Marks Act, 1883)^ 


28 

79 - 

98 

5 ^ 

37 

78 

37 

7 

13 


8. lOI 


52 ft 53 Viet. c. 63 (Interpretation Act, 1889), s. 32 (3) . 

5a ft 53 Viet. c. 69 (Prevention of Corruption Act, 18^) . 

54 ft 55 Viet. c. 24 (Public Accounts ana Charges Act, 1891) 
& 57 Viet. c. 66 (Rules Publication Act, 1893) . 


78 


146 

• 34 

112 
97 . 104 
112, 113 



xviii PRINCIPLES OF CONSTITUTIONAL LAW 


PAGE 

57 & 58 Viet. c. 39 (Prize Court Act» 1894) 142 

59 & 60 Viet. c. 48 (Light Railways Act, 1896) . .182 

62 & 63 Viet. c. 47 (ravate Legislation Procedure (Scotland) Act, 1899) 36 

6 £d. 7, c. 47 (Trade Disputes Act, 1906), s. 4 . . .164 

7 £d. 7, c. 23 (Criminal Appeal Act, 1907), s. i (6) . . . . 131 

7 Ed. 7, c. 23 (Criminal Appeal Act, 1907), s. 19 . . ^ . 22 

8 Ed. 7, c. 69 (Companies (Consolidation) Act, 1908), s$. 163-166 . 75 

8 Ed. 7, c. 69 (Companies (Consolidation) Act, 1908), s. 186 .140 

9 Ed. 7, c. 11 (Judicature (Rule Committee) Act, 19^) s. i . . 7^ 

r & 2 Geo, 5, c. 13 (Parliament Act, 1911) 172 

I A 2 Geo. 5, c. 46 (Copyright Act, 1911), s. 19 (3) . . . . 36 

I & 2 Geo. 5, c. 46 (Copyright Act, 1911), s> 29 . . - 31 

I & 2 Geo. 5, c. 50 (Coal Mines Act, 191 1), s. 61 . . toy 

1 & 2 Geo. 5, c. 50 (Coal Mines Act, 1911), s. 86 . . 33, 1 1 1, 114 

2 & 3 Geo. 5, c. 31 (Pilotage Act, J913) 35 

4 & 5 Geo. 5, c. 59 (Bankruptcy Act, 1914), s. 91 . . . *93 

4 & 5 Geo. 5, c. 62 (Isle of Man (War Legislation) Act, 1914) . . 32 

5 Geo 5, c. 8 (Defence of the Realm Consolidation Act, 1914) 

137, 144, 147 ff., IS* 

5 Geo. 5, c. 26 (Army (Amendment) Act, 1915) . . 145 

5 & 6 Geo. 5, c. 90 (Indictment Act, 1915) 7 ^ 

6 & 7 Geo. 5, c. ^ (Prevention of Corruption Act, 1916) . .112 

6 & 7 Geo. 5, c. 68 (New Ministries and Secretaries Act, 1916), s. 4 . 153 

9 & 10 Geo. 5, c. 2 (Re-election of Ministers Act, 1919), s. i . . 81 

9 & 10 Geo. 5, c. 21 (Ministry of Health Act, 1919), s. 8 , . 108, 113 

9 & 10 Geo. 5i c. 34 (Anglo-French Treaty (Defence of France) Act, 

I 9 > 9 ) 46 

9 & 10 Geo. 5, c. 50 (Ministry of Transport Act, 1919) 

110, in, 1 15, 146, 162 

9 & xo Geo. 5, c. 69 (Industrial Courts Act, 1919), s. 4 . -44 

9 & 10 Geo. 5, c. 76 (Church of England Assembly (Powers) Act, 1919) 213 

9 & 10 Geo. 5, c. 100 (Electricity (Su^ly) Act, 1919) . .156 

10 & ii Geo. 5, c. 9 (Public Utility Companies (Capital Issues) Act, 

1920), s. I 91 

10 & II Geo. S, c. 28 (Gas Regulation Act, 1920), s. 10 . . 37, 108 

10 & 11 Geo. 5, c. 28 (Gas Regulation Act, 1920), s. 16 . . 110, 146 

10 & II Geo. 5, c. 30 (Unemployment Insurance Act, 1920), s. 10 (i) ^ 

10 & 11 Geo. 5, c. 30 (Unemplo3rment Insurance Act, 1920), s. 35 (2) 110 

10 & II Geo. 5, c. 31 (Restoration of Order in Ireland Act, 1920) 147, 149 

10 A II Geo. 5, c. 48 (Indemnity Act, 1920), ss. 1, 2 . . .165 

10 & II Geo. 5, c. 50 (Mining Industry Act, 1920) 33, 107, in, 1 13, 115 
to A 11 Geo. 5, c. 54 (Seeds Act, 1920), s. 7 (i) . . . - 30 

10 A II Geo. 5, c. 55 (Emergency rowers Act, 1920) . 28, 123 

10 A 1 1 Geo. 5, c. 65 (Women, Young Persons, and Children Act, 1920) 19 

10 A 11 Geo. 5, c. 72 (Roads Act, 1920), s. 2 (1) . . . 30, 31 

10 A 11 Geo. 5, c. 72 (Roads Act, 1920), s. 14 (3) .... 41 

10 A 11 Geo. 5, c. 77 (Dyestuffs (Import Regulation) Act, 1920) . X15 

10 A 11 Geo. 5, c. 80 (Air Navigation Act, 1920) . . . 3i> no 

10 A 11 Geo. 5, c. 81 (Administration of Justice Act, 1920), s. 10 46, 79 

11 Geo. s, c. 7 (Tribunal of Inquiry (Evidence) Act, 1921) . . 51 

II A 12 Geo. 5, c. 32 (Finance Act, 1921}, 5. 52 . . . .102 



11 & 12 Geo. 
11 ft 12 Geo. 

11 ft 12 Geo. 

12 Geo. 5, c. i 

1922) 

12 ft 13 Gfo. 

12 ft 13 Geo. 

13 Geo. 5, c. 2 

s. 6 

13 Geo. 5, c. 5 
13 Geo. 5, c. 5 
13 ft 14 Geo. 
13 ft 14 Geo. 

ss. 37 » 38, 
13 & 14 Geo. s 
13 ft 14 Geo. 5 
tion Act, ] 
15 Geo. 5, c. 6 


TABLE OF STATUTES xix 


5, c. 47 (Safeguarding of Industries Act, 1921) . 92 

c. 52 (Exchequer a^ Audit Depts. Act, 1921) 98, 99, too 

5, c. 55 (Railways Act, 1921) 183 

(Lanarkshire County Council Order Confirmation Act, 

36 

5, c. II (Juries Act, 1922), s. 6 (2) . . . .146 

5, c. 22 (Summer Time Act, 1^2), s. 1 (i) . . 48 

(Irish iFree State (Consequential Provisions) Act, 1922), 

33 ^ 

(Importation of Animals Act, 1922), s. 1 (7) . . 32 

(Importation of Animals Act, 1922), s. 7 . . . 109 

5, c. 9 (Amcultural Holdings Act, 1923), s. 7 . >45 

5, c. 16 (Salmon and Freshwater Fisheries Act, 1923), 

40 33 * **4 

I > c. 33 (U niversities of Oxford and Cambridge Act, 1923) 4 ^ 

, c. liv (North Berwick Burgh Extension Order Confirma- 

1923) 

(War Charges (Validity) Act, 1925) . . .154, 165 




» PRINCIPLES OF 
BRITISH CONSTITUTIONAL LAW 

CHAPTER I 

j INTRODUCTORY 

Need for Analysis— The capacity of the British Con- 
' stitution for easy and informal development involves, among 
other disadvantages, a possible ignorance in governors 
and governed of important changes in the political centre 
of gravity and the working of the machinery of govern- 
ment. It cannot be suggested that States with formal 
constitutions are immune from this risk : evolutionary pro- 
gress manages to break through or exceed the bounds of 
formality ; but the risk is greater in the former case. 

The Crown (meaning the King) was being freely de- 
scribed as supreme at a date when Parliament, high dn 
the wave of the representative idea, had obtained ascen- < 
dancy, and in some degree ruled. But constituting 
development has now proceeded a step further. With an 
advance in education and a more complete understanding 
, of political science, especially apparent in the general 
: realization and acceptance that all political authority and 
powers of government are derived from the people, a re- 
action has followed ; and a new type of Executive directs 
the government of the State. “ The modern Englishman 
. . . desires a strong Executive because his economic and 
political needs are complex, and beeause he knows ^Hat 
the Executive must work in harmony w>il. the national 
will. If, to-day, there is tyranny, it is that of a majority 
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over a minority.’’^ Yet, at the present day, writers are 
apt to speak, without qualification, of the supremacy of 
the Legislature; whereas it is only supreme in the sense 
that it acts,Hin a representative capacity, as a creator of 
new Executives, and, at intervals, as a formidable check on 
the Executive’s governmental activities. i 

It may, perhaps, be fair to say that the Legislature in 
England originated as a check on an absolute Executive ; 
and, after a period of predominance in government, has 
become i^ain a check, but on an Executive whose authority 
is derived from and depends upon the will of the people. 

Inteirelatlon of Organs — Governmental authority is 
ocercised in the British Constitution by a machine or 
body consisting of three main divisions or organs — the 
Executive, Legislature, and Judiciary. The efficient and 
balanced action of these organs depends on a satisfactory 
adjustment of their mutual interrelations. A separate 
study, then, of the Executive, Legislature, and Judiciary, 
with the object of observing the extent to which their 
functions correspond to their structures, the circum- 
stances in which checks or controls between the organs 
apply, the means of co-ordination and so on, seems likely 
to be of use ; and to be of use in determining how far there 
exists that which has been described as the balance of the 
Bntish Ginstitution. 

These interrelations have received some treatment in 
works on Constitutional Law; but the treatment is inci- 
dental, amd hau’dly enables a convenient amd concentrated 
view to be taken of them. A standatrd work, like Sir 
William Anson’s “ Law and Custom of the Constitution,” 
describes the functions, and sometimes the interrelations, 
of parts of each of the three orgams of government. There 
is, for instamce, a short section on the rdation of the Crown 
to the Courts ; amd there is a chapter dealing historically 
with the conflict between the Executive and the Legislature. 
But, in a work; comprehensive yet concise in cWaacter, 

* C. Gnat Robertwm, " Eaglaad Under tbe Hanoreriaaii,” 6tli ed., 
p. tSt. 
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comprising as it does an individual account of the activities 
of every important part of the machinery of government, 
a study of the interrelations of the main organs of the 
Constitution is not intended to be a mamfeature. 

Again, Professor Dicey, in his “ Introduction to the 
Studyi of the Constitution,” selects, as he remarks in the 
Preface to his first edition, certain ‘‘guiding principles 
which pervade the modern constitution of England ” — ^the 
unlimited and paramount legislative authority of Parlia- 
ment, the subjection of all the people to the same ascer- 
tained regular law, and the division of the subject-matter 
of Constitutional Law into laws which are enforced in the 
Courts and conventions which are enforced by other 
sanctions. Professor Dicey, in the same work, emphasizes 
the largeness of the uninvestigated fields of Constitutional 
Law. 

Method Of Investigatton — In the- conspectus, then, of 
the functions and interrelations of the Executive, Legisla- 
ture, and Judiciary attempted in this book, remarks on the 
relations of the governors and the governed will be occas- 
ional an^ incidental. Reference to the interaction of parts 
of an oigan will generally be excluded. Moreover, since 
this is an essay in Constitutional Law, in facts as they exist 
to-day, and, since there is a danger of *' lookii^ too exclu- 
sively at the steps by which the Constitution has ^>een 
developed,” ^ only so much historical matter will be included 
as seems necessary by way of explanation. Speculation, 
as being the province of the political philosopher, and 
encroachment on the preserve of the political scientist 
will be avoided, as far as possible. 

In the first place it is proposed to remark on the dif- 
ferentiation of the functions, and the content of each organ ; 
and, after a sketch of the history of the separation of the 
organs from one composite organ, to set standards so as 
to enable distinctions to be drawn between functions 
which conform to the nature of the organs exercising them 
and those which do not (Chapter II). 

* Oict^, “ Lew of the CoutittttioB,’' Sth ed., p. tpiti. 
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Next, there will be examined, in turn, the functions of 
the three organs, drawing the distinctions which have just 
been mentioned, and suggesting the reasons for the failure 
to conform in each case (Chapters III, IV, and V). 

It will then be possible to consider the interrelations of 
the organs, the Executive and the Legislature (Chapter VI), 
the Executive and the Judiciary (Chapter VIII), and the 
Legislature and the Judiciary (Chapter IX). But the first 
of these three will require a supplementary chapter, by 
way of parenthesis, for a discussion of the question of pre- 
dominance as between the Executive and the Legislature, 
a question which was touted upon at the opening of the 
present chapter (see Chapter VII). The chapters dealing 
with the interrelations of the organs will be largely concerned 
with mutual controls or checks, means of co-ordination or 
collaboration, and the necessity in special cases for indepen- 
dence of action. 

In a final chapter, attempt will be made to consider the 
functions, as exercised by the organs at the present time, 
in the light of principles to be derived from the doctrine of 
the separation of powers,*" and to summarize the effect of 
the interrelations (Chapter X). 



CHAPTER II 


FUNCTIONS AND ORGANS 

Dillerentiatioii oI Functions— The differentiation of the 
functions of government into executive, legislative, and 
judicial has become apparent in all States which have 
passed beyond an elementary stage of political develop- 
ment, from the earliest times of which history tells. And, 
as a result of this differentiation, the governing body 
has been separated into organs corresponding to these 
functions. 

The terms “ organ ” and “ function have a danger- 
ously physiological connotation ; but they are convenient ; 
and their use in this context has the approval of such 
masters as Sidgwick, They, at least, have the advantage 
over terms like “ power,” a term which is often used indis- 
criminately by political scientists, as well as lawyers, to 
mean either the organ or the function.^ • 

In the rudimentary State there may be a stage when 
the conduct of war is the only function of government, to 
which is soon added that of the administration of justice ; 
and it may be at a considerably later stage that the 
function of legislation is evolved. Jn early Elngland the 
only ” law” was custom, something, that is to"say, which 
was discovered, not made, though the process of invention, 
in its usual as well as its original meaning, may not have 
been absent. 

The first legislative enactments to be detected in the 
British Constitution were, perhaps, the instructions to 
judges ; legislation arose out of the exercise of the judicial 

* Some French juriiti uie the term ” po>wer * ** in a meta^ysscal lenie. 

as distinct from organ and function. 
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function. It has been suggested ^ that the origin in England 
of the distinction between judging and legislating may 
be found in the discrimination which was made between 
original and judicial writs in Chancery, the latter issuit^; 
“ of course," but the former being constructive in character. 

In examining the functions of government as they are 
exercised to-day, it is possible in the majority of cases to 
place, without difficulty, a function into one of the three 
categories ; but there are some few instances in which 
classification is troublesome. For example, an executive 
department often has the duty, in the administration of a 
statute, of deciding various matters. It is not always 
easy to determine whether the decision, affecting the rights 
and liabilities of subjects is, in its essence, an exercise of 
the judicial function or an exercise of the executive function.* 
Again, the Executive is frequently empowered by statute 
to issue formal decrees in order to carry a statute into effect. 
Sometimes the decree constitutes a rule of conduct and 
is legislative; at other times it amounts to no more 
than a statement of fact, and comes within the executive 
cat^ory (e.g. a notice that a certain loan shall be repaid 
by a stated date). No general rule of division can be 
advanced.* 

CSontant of Organs — The relegation of members of the 
governing body into organs is hampered to some extent 
by external unrealities, which are relics of a period when 
the separation into organs was incomplete, and the organs 
in the process of separation each exercised functions other 
than those which conformed to their future structure. 

For instance, the final Court of Appeal in respect of 
proceedings in Great Britain, the House of Lords, remains 
for historical reasons, nominally part of the Legislature. It 
does not deliver judgments, but carries a motion, as in 
the form of legislative business. But essentially the Court 
is part of the Judiciary. It has come to be rec(^nized 
as a constitutional rule that only the *' Law Lords " shall 

* Pdlatd, " Bvolntioa of PsriiaaMnt,’' p. 248, 

•SMp.40. *SMp.i8. 
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sit in this Court The Appellate Jurisdiction Act, 1876,^ 
marked the final st^e in the development of the Court 
into a part of the Judiciary and in the practical separation 
from the Legislature. Section 4 of the Act retained some 
of the old formalities, now almost meaningless, by pro- 
viding Vhat “ every appeal shall be brought by way of 
petition to the House of Lords, praying that the matter of 
the order appealed against may be reviewed before Her 
Majesty the Queen in her Court of Parliament . . ; 

but the personnel of the Court was radically changed by 
the introduction of members of a new kind. Lords of Appeal 
in Ordinary, salaried and holding office during good 
behaviour. Moreover, provision was made (by sections 8 
and 9) to enable the Court to act during prorogation and 
even ffissolution of Parliament 

Similarly the Judicial Committee of the Privy Council, 
constituting a final Court of Appeal in Dominion cases / 
and other causes, is nominally part of the Ejcecutive. Its 
judgments are in the form of advice to the Crown, where* / 
upon an Order in Council is issued. But essentially it, i 
too, is part of the Judiciary. As Maitland has remarked,* i 
“ practically the Committee is a Court of Law.” J 

For the purpose of the present study it will be conven- 
ient to consider these two Courts as parts of the Judicia^. 

The Ebcecutive, then, may be taken as including the 
members of the Ministry and the members of the admine- 
trative departments; the Legislature as includii^ the 
members of the Houses of Parliament ; and the Judiciary 
as including the judicial officers of all Courts of Justice. 
At the head of all three is the King. 

Courts of Justice must be distinguished on the one 
hand from other tribunals which act judicially in the sense 
of deciding questions fairly and impartially, but which are 
not Courts, for instance, committees of clubs and boar^ 
of guardians,* and, on the other hand, from Courts in law, 
with powers of inflicting fines and prescribing imprisonment, 

* 39 ft 40 Viet e. 59. * " CoMtittttiaoal p. 463. 

* See Afmrittm, tt€., t. AmIkimm i Q.B. 431. 
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yet who do not act judicially, for instance, a Coroner's 
Court, whose essential function is investigation, and not 
the determination of rights and liabilities. A Court pf 
Justice must be both a Court in law and a tribunal acting 
judicially. Included in this category are the Supreme 
Court of Judicature, the final Courts of Appeal, other Courts 
having criminal jurisdiction including Quarter Sessions and 
Petty Sessions, the County Courts and other local Courts 
of record. 

History of Sepmtloii of Organs— In the description 
of the main functions of each organ which will follow it 
is desired to differentiate between those functions which 
correspond to the nature of the organ and those which do 
not. In other words, there is reason to stress the failure 
to conform to standard in the exercise of functions by 
the various organs. And, in order that some explanation 
of the “ disconformities " may be offered, a short review 
of the history of the separation of the organs of govern- 
ment in England from one composite organ is required. It 
must be remarked, too, that, even after the separation 
of the organs was fairly complete, organs were to be found 
retaining functions other than those corresponding to their 
nature. They drew apart ; but there was a tendency for 
thp Executive, led by the King, to retain all three classes 
of function, and for the Legislature to retain some of the 
judicial functions of which it had a share when acting in 
collaboration with the Curia Regis.^ 

In an early stage of political development in England 
there was, as in other States, a single body, not separated 
into organs, which exercised the functions of government. 
It was substantially the King, with personal assistants, 
who decided quarrels, declared customs, and led his people 
in war.* These activities are respectively those which 

^ The historical outline in the following paragraphs is largely based on 
the researches of Professor Holdswoith and rrofessor Pollard in the ** Histoty 
of English Law/’ and the ** Evolution of Parliament ” respectively. The 
debt is so general that it is not practicable in every case to refer tothe pages 
from whicm information is drawn. 

* Cf. Anson, ** Law and Custom of the Constitution/* vol. i, p. 21. 
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will later develop into judicial, l^;i8lative, and executive 
functions. 

The comprehensive description of the governmental 
body, by a legal writer of the reign of Edward I — hahet enim 
rex cvriarn suatn in consilio in parliamenHs suis — indicates 
a more advanced stage of development ; but even at this 
stage the organs were still unseparated, since, indeed, the 
functions were not yet properly differentiated.^ Neferthe* 
less, in the “ curia ” there is a germ of the Judiciary, in 
the “ consilium " a germ of the Executive, and in each 
*' parliamentum ” a germ of the Legislature.* 

Separatfon of Juffidary — The separation may be said 
to have b^[un in the ^elfth century, when the Judiciary 
hrst showed signs of breaking away from the governing 
body. It will be well, therefore, to follow the process of 
this separation before dealii^ with the breaking away of 
the rudimentary legislature. 

The despatch by the Curia Regis of juc^es, as itinerant 
justices, and the institution of a special bench to try suits 
between subject and subject (Common Pleas) are the first 
steps in the separate organization of a Judiciary. But at 
this stage the Curia Regis acting judicially was held coram 
rege, that is to say, the King’s Bench remained attached 
to the main governmental body.* , 

It was during the following century that the King’s 
Bench began to become dissociated from the King and 
his Curia; and, perhaps, later, that the judicial side 
of the financial board of the Exchequer became assimilated 
to the other two Courts of Common Law. This growth 
of a separate Judiciary was nourished by the appointment 
of members of a l^al profession to the judicial offices 
instead of the royal clerks. 

A fairly complete separation was effected by the 
fifteenth and sixteenth centuries ; by which time Chancery 
had become divided from the King’s Council. 


* Cf. exunplct gWen in Plunknctt, ' 
Fourteenth Century, pp. 23 - 25 . 


Interpretation of Statutes in the 


• Holdsporthg op. dt., vd. i. 


PP- 49» 54- 
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During these periods,- however, the Judiciary had re- 
mained attached to the Legislature; and, even in the 
period after the Restoration, the judges assisted the House 
of Lords in their legislative, as well as their judicial, 
business, and even occasionally acted as draftsmen of bills 
or clauses.* 

Separaflon of, Legidatnro — The breaking away of the 
L^islSture from the composite governmental body seems 
to have received impetus from a division, early in the 
fourteenth century, in the “ Council section *’ of the com- 
bined Council in Parliament. The professional officers 
who had formed part of the “ Council section " may be 
said to have sunk back into the residue of the composite 
governmental body, which became the separate Executive ; 
and the magnates lay and ecclesiastical (the other part 
of the “ Council section ”) attached themselves to the 
elected representatives of boroughs and counties. 

In its early history Parliament seems to have been 
f" simply a talk or parley of the Council in full session." * 
Even in 1349 it was said that " the King makes the laws 
with the assent of the peers and the Commons, and not 
through the instrumentality of the peers and Commons.” 
But, as the fourteenth century advanced, the effective 
in the work of l^islation gradually passed from the 
residue of the composite organ (the ^ecutive) to the 
L^islature. In the well-known phrase, the (Ammons 
claimed to be " as well assenters as petitioners." And by 
1414 it was established that legislation should be in a 
form approved by Parliament. 

At the end of the fifteenth century the supremacy of 
the Legislature within its own sphere was fully recognized ; 
but even at that date it had not gained an exclusive power 
of enacting laws. The Executive, forcefully headed at 

* See nbert, *' Legislative Methods aod Forms,” p. 78. The only 
surviving trace of this practioe is the reference to two judges for opinion 
and twfiort in respect of an Estate Bill (ie. a Private Bill for enlarging the 
powers of dealing with an estate under a fami^ settlement) in pursuance of 
Standing Order 153 of die House of Lords. Inert, op. cit., p. 79. 

* Aiilard, op. cit., p. 34. 
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that time by the Kit^, was unwilling to lose the power 
of issuing proclamations and ordinances, having the effect 
of legislation, just as it was unwilling to yield up judicial 
powers which it continued to exercise throi^h the Privy 
Council. But the Act which abolished the ^urt of Star 
Chamber ^ did not deprive the Privy Council of its capacity 
to act as the final Court of Appeal for the King’s lands 
beyond the seas. 

There was a similar retention of judicial functions by 
the Legislature, though in different circumstances. The 
main business of the Parliaments of Edward I was to dis- 
pense justice; and, as late as thd fifteenth century, a 
large proportion of the work of the Legislature was of a 
judicial nature. But, for reasons to be discussed later, 
from the fifteenth century onwards the judicial functions 
of the Legislature have steadily decreased. 

Standards to Assist Consideration ol Distribution 
Functions — In order to draw a line between functions 
which conform to the nature of the organs and those 
which do not, standards must be set; and this must be 
done as a preliminary to the discussion, in Chapters III, 
IV, and V, of the functions of the three organs as they are 
exercised at the present time. 

(i) The executive function of the Executive is, for. 
this purpose, defined as the direction of the policy and the 
administration of the affairs of the State, including the 
protection of its interests. 

The definition here adopted is wide and must be qualified 
by a condition that the exercise of the function is in a sense 
residuary, that is to say, the function is limited, in that it 
must not edcroach on (ii) and (iii). A description, however, 
of the Executive as an “ authority which carries the laws 
into effect so far as they relate to the public services " * 
cannot be accepted as adequate, nor can a statement that 
" the essential function of the Executive is to conduct 
the administrative departments of the State,” * though 

^ r6 Ch. t, c. 10. * Hsitburjr, '* Lswi of En^ond,” irol. oi, p. 317. 

* Salnwnd, " Juriipnidcnce," p, lap. 
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this description may be r^arded as included within the 
definition suggested above. 

(ii) The legislative function of the Legislature is defined 
for the present purpose as the formal enactment of rules 
of conduct which shall be binding on the members of the 
State, including the amendment and repeal of rules already 
enacted.^ 

A notable characteristic of this function is that it is 
exercised to the exclusion of both the other organs. If 
either of them legislates, it must, subject to an exception 
affecting overseas Dominions and to relatively unimpor- 
tant exceptions to be* noticed in the following chapter, be 
under the authority of the Legislature. Salmond * defines 
legislation as such a declaration of principles as consti- 
tutes a legal ground for their recognition as law for the 
future by the tribunals of the State ” ; and this definition 
can be adopted in conjunction with the preceding one. 

Since in every democratic State of any consequence the 
representative oi^'an is also the money-granting organ, 
there may be added as part of its ‘ proper ’ function the 
regulation of the financial business of the State. 

(iii) The judicial function of the Judiciary is for the 
present purpose defined as the application of the law with a 

•view to the enforcement of its due observance, so as to 
effect the defence of right and the suppression of wrongs. 

It should be pointed out that ' the law ’ is not co- 
extensive in England with the " rules of conduct ” enacted 
by the Legislature, but includes the body of Common Law, 
which .has come to be accepted as enforceable. 

Emphasis should be laid on the ^act that the Legis- 
lature’s capacity, besides being exclwive, is unlimited — 
a point which has been elaborated with effect by Professor 
Dicey. It has even, by the Septennial Act, prolonged its 
own term. The only limit on its powers is that which is 

Cf. Montetquicu, “ L*E«prit Oes LoU,” Book XI, chap, vi, where he 
atatea that the Legialaturv 'fenacta temporaiy and perpetual lawa, and 
antenda or abrogatea Ihoae that have been alrcaidp enacted.” 

*'* Ju%niaeiioe," p. lafi. 
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inh erent in them, viz. it cannot enact laws which are 
immutable. 

The legislature’s jealousy of encroachment by other 
bodies is exemplified by a section of a statute of the last 
century which, although passed to deal with a particular 
political situation, is still law.^ It runs thus : — 

" Notwithstanding the repeal of the aforesaid Act 
[Convention (Ireland) Act] of the Irish Parliament, 
it shall equally continue and shall be an offence 
punishable with fine and imprisonment, or with only 
one of such punishments, at the discretion of the 
Court before which the offender is convicted, for any 
person or persons, either as an elector, candidate, 
or representative, to take part in the election or 
proceedings of an assembly, other than Parliament 
as by law constituted, which shall propose to take or 
shall take upon itself, or wilfully permit to be at- 
tributed to it the functions of either House of Parlia- 
ment, or any of them, or having for its object or 
tendency to bring Parliament into hatred or con- 
tempt.” 

It is interesting to observe, too, that the new Constitu- 
tion of the Irish Free State provides (Article 12) that the 
Legislature shall have the sole and exclusive power of 
makit^ laws for the peace, order, and good government 
of the Irish Free State. 

The fact that the L^islature has at the present day 
competitors in the sphere of l^islation has been pointed 
out by Lord Bryce.* In this connection he instances 
meetings of industrial sections, such as the Trades Union 
Congress, which occupy themselves with public questions 
and influence large sections of opinion. 

* Convention (Ireland) Act Repeal Act, 1879 (42 & 43 Viet. c. 28), $. 2. 

* “ Modern Democracies,” vtd. ii, p. 340. 
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Ni>te on the Dioisum of Organs of Government Otherwise 
than into Executive^ Legislature^ and Judiciary 

Not all political theorists or constitutional lawyers 
accept the division of governmental organs into Executive, 
Legislature, and Judiciary ; and the differences in classifi- 
cation do not merely follow from disagreement concerning 
terminology. 

If Locke were living to-day and insisted on describing 
the Judiciary as Executive because it executed the laws, 
and on describing the Ejcecutive as Federative, because it 
made war and peace, leagues and alliances, and all the 
transactions with all persons and communities without the 
Commonwealth/’ ^ the divergency from the views ex- 
pressed above would not, perhaps, be vital. But it is 
contended, for instance, by French jurists, such as Duguit, 
that, in France, at least, the Judiciaiy is not an organ 
comparable to the Executive and the Legislature, which 
Duguit describes as organs with agents, judicial and 
administrative. This same view was propounded by 
Thomas Paine in the “ Rights of Man ” ! 

As opposed to Duguit, another French lawyer, Elsmein, 
has stated the reasons in favour of racking the Judiciary as 
a distinct organ on the same plane as the Executive and 
the Legislature. These reasons are giVen in his Elements 
de Droit Constitutionnel Francais et Compart,” 7th ed., 
vol. i, pp. 509 ff. 

' ** Tieatiw on Goremment,*' chap. xii. 




CHAPTER III 

THE FUNCTIONS OF THE EXECUTIVE 

Exeeutive Funettons — ^The functions exercised by the 
British Executive which conform to the standard adopted 
may be divided as follows : — 

(i) Conduct of intercourse with other States, and with 
other parts of the Empire, includii^ the negotiation of 
treaties ; 

(ii) provision for defence against aggression ; 

(iii) declaration and conduct of war, and making of 
peace ; 

(iv) summoning and dissolving the Legislature ; 

(v) initiation of legislation (concurrently with Legis- 
lature) ; 

(vi) execution of the laws of the land through the 
administrative departments (including the appointment tQ 
offices in those departments) ; 

(vii) maintenance of order and improvement of social 
and economic conditions ; 

(viii) pardon. 

In the case of more than one of the above particular 
functions the exercise is subject to a check by the Legis- 
lature or the Judiciary. This position does not prevent 
the functions being those of the Executive. A discussion 
of the application of the majority of these checks will 
follow in Chapters VI and VIII. 

External Affairs — With regard to the function under 
head (i), it is generally deemed advisable by the Jl^ecutive 
to obtain the sanction of the Legislature to treaties, 
concluded in time of peace, whi^ involve important 

^ ^ 
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cessions of territory, the imposition of taxation, a grant 
from public funds, the amendment of existing laws of 
trade or navigation, or interference with the private 
rights of the subject.^ Where a treaty is made to put an 
end to war, or, possibly, to prevent war, on public grounds 
and for the public safety, it is doubtful whetW the 
Executive need obtain the sanction of the Legislature. 

The unqualified ability of the Executive to declare 
war is not an altogether usual attribute of Executives at 
the present day. There are evidences of a growth of a 
tendency in other countries, and perhaps even in this 
country, for the fjcecutive to submit to the Legislature 
regarding the proposed exercise of the functions mentioned 
under heads (i) and (iii) above.* 

In France the head of the Executive (the President) 
cannot declare war without the previous consent of the 
two Chambers ; * the position is similar in the United 
States of America ; and by the new German Constitution of 
1919 * it is provided that war must be declared and peace 
concluded by national law. Under the Constitution of 
the Irish Free State (Art. 49), save in the case of actual 
invasion, the Irish Free State is not to be committed to 
active participation in any war without the assent of the 
.Legislature, and (Art. 46) the armed forces of the Free 
State are to be regulated and controlled by the Legis* 
lature. The Constitution of Czechoslovakia (of 1920} goes 
further and requires a three-fifths majority of both Chambers 
before war can be declared (Art. 33). In Czechoslovakia 
and Denmark the assent of the L^islature is required for 
the conclusion of peace; and in the United States of 
America the concurrence of two-thirds of the Senators 
voting is necessary, though, in view of recent experience, 

* Cf. HoUbuiy, “ Lam of England,” vol. vi, p. 440, and WtUttr v. 
Awn/ [1893], A.C. 491. 

* Even as early as the serenteenth century Hale (*' Pleas of the Crown ”) 
sold that the Fnakmg cd war and peace “ tbongh lodged tingly in the King 
cm tncoecds best sAen done by peiUmentaiy advice." 

* French Conatitutieaal Law oa the RwMiea of die Public Powers 

(cf 1875). Art 9. * Chap, i, sect iii, art 4S. 
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it seems that the concurrence of both Houses of Congren 
may become the rule. 

The provisions of the Constitutions of foreign countries 
are abo interesting in regard to the treaty-ihaking func- 
tion. They go some way towards putting the position 
beyond doubt. 

The French Constitutional law on the Relations of the 
Public Powers provides (in Art 8) as follows : — 

" The President of the Republic shall negotiate and 
ratify treaties. He shall give information regarding them 
to the Chambers as soon as the interests and safety of the 
State permit. 

“Treaties of peace and commerce, treaties which 
involve the finances of the State, those relating to the 
person and property of French citizens in foreign countries 
shall be ratified only after having been approved by the 
two Chambers. 

“ No cession, exchange, or annexation of territory 
shall take place except by virtue of a law." 

This provision has, in fact, been narrowly construed 
by the Executive in France. Many important treaties 
are concluded without reference to the Legislature. 

The Constitution of the German Commonwealth (of 
1919) contains ^ the provision : “ Alliances and treaties* 
with fore^n States, relating to subjects within the juris- 
diction of the Commonwealth, require the consent of the 
National Assembly." 

Treaties are in all cases made by the Executive ; but 
in every important country in the world, with the exception 
of Japan, the approval of the Legislature or one Chamber 
of it is required w'here treaties are of certain more or less 
defined classes. Many Constitutions require the assent of 
the Legislature where treaties involve a burden on the 
finances of the State, changes in State territory, changes 
in the legal rights of subjects or where treaties are com- 
mercial. This statement may be said to apply to Austria, 
Czechoslovakia, Denmark, Italy, and Belgium. In the 

^ ('^P• h 45- 
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Netherlands all treaties require the Legislature’s assent, 
unless special legislative provision is made to the contrary ; 
while in the United States of America all treaties must 
have the concurrence of a two-thirds majority of the 
Senate voting in the matter.* 

Doubts in respect of the Executive's functions under 
head (iv) above, when it is in a minority in the Legislature, 
are mentioned later (page 84). 

Inittatloii of Lei^slafloii — With regard to head (v), 
initiation of legislation, it is true that a hundred years 
ago, before an Executive deriving its authority from 
the people had so fully developed, the initiation of l^is- 
lation wasiaJmost exclusively a matter for the Legislature. 
De Lolme in his book on the Constitution of England as it 
was about 1 770 was substantially correct in pointing to the 
acquisition by the Legislature of the initiative in legisla- 
tion to the exclusion of the Executive as an outstanding 
feature at that time.* There has come to be, however, a 
well-recognized distinction between Government Bills and 
Private Members’ Bills ; and nearly all measures of prime 
importance are now initiated by the Executive, partly 
because of the influence which it has over the pro- 
cedure of the Legislature,* but chiefly because no private 
« 

^ The existence of Committees or Commissions of Legislatures, to deal 
specially with foreign affairs, is mentioned later (p. 90). 

* Book II, chap, iv, 

* By Standing Orc^er No. 4 (Public Business) of the House of Commons 
it is provided that, unless the House otherwise direct ; — 

(а) Government business shall have precedence at every sitting except 

after a quarter past eight on Tuesday and Wednesday, and the 
, sitting on Friday ; 

( б ) After a quarter past esaht on Tuesday and Wednesday, notices of 

motion and public btils, other than C^^vernment bills, shall have 
precedence of Government business ; and any Government busi- 
ness then under consideration shall, without question put, be 
postponed untii the business having mecedence of it is dispoMd of ; , 

(r) After Easter, Government business shall have precedence during the 

whole of Tuesday ; ^ 

(d) After Whitsuntide, until Michaelmas, Government business shall 
have precedence at all sittings except the sittings on the third and 
fourth Fridays after Whit Simday ; 

(s) After a quarter past ci|^| when Government business has not 
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member can be expected to be sufficiently ^quainted 
with the administrative, technical, and financial difficulties 
to be compassed by administrative departments in carry- 
ing out, e.g., measures of social amelioration. The 
primacy of the Ejcecuthre in the initiation of legislation 
is accentuated by other factors, among which may be 
mentioned the recent increase in the area of law covered by 
international conventions. The Executive, being respon- 
sible for the State’s part in the making of a convention, 
must naturally be responsible for introducing the municipal 
legislation necessary to cai^ it into effect. An example 
of this class of legislation is the Employment of Women, 
Young Persons and Children Act, 1920,^ whicfi was passed 
to carry out conventions adopted by the International 
Labour Organization of the League of Nations. Tlie 
Ejcecutive has, moreover, a notable advantage over the 
private member in that it has the benefit of the services 
of Parliamentary Counsel, who are specialists in putting 
proposed legislation into proper form. In spite of their 
name these officers are not officers of the Legislature, 
but officers of the Executive, and appointed by the latter. 
Their services are only available to private members under 
express instructions from the Executive. Their regular 
use dates from 1869, a date which follows fairly closely on 
the time when the production of a legislative programme 
became a necessary part of the activities of the Executive. 

That the main burden, or privilege, of initiating l^is- 
lation is with the Executive is found to be recognized by 
the Legislature itself in the terms of its enactments. For 
instance, section 75 of the Supreme Court of Judicature Act, 
1873,* makes provision for the consideration of the operation 
of the Act, of the Rules of Court, and similar matters by a 

precedence, notices of motion shall have precedence of the orders 
of the day. 

(/) At the sittings on Monday, Tuesday, Wednesday, and Thursday 
the House will first proceed with petitions, motions for unopposed'^ 
returns, and leave of absence to members, giving notice of 
motions, and unopposed private liusinesk 

^ 10 & II Geo. 5, c. 65. *36 & 37 Viet. c. 66. 
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coundl of the Judges of the Supteme Court The council 
is to examine into any defects in the system of procedure 
or the administration of the law, and, if it decides that 
any amendments requiring Parl^mentary authority are 
expedient, it is to report accordingly, not to Parliament, 
but to one of the Principal Secretaries of State. 

A useful comparison may again be made to the written 
Constitutions of continental countries, where the distinction 
between laws initiated by the Elxecutive and those initiated 
by the L^islature is recognized. The French Constitu* 
tional Law (of 1875) on the Organization of Public Powers, 
Article 3, provides : “ The President of the Republic shall 
have the initiative of laws, concurrently with the members 
of the two Chambers . . .” ; and the Constitution of the 
German Commonwealth (of 1919), Chapter 1 , Section V, 
Article 68, provides : " Bills are introduced by the national 
Cabinet or by members of the National Assembly." 

In the case of the adoption of the system of a Parlia* 
mentary JSxecutive, as in the British Constitution, the 
influence of the Ejcecutive on legislation is not conditioned 
in the way that it is in the United States, where there 
is a non-parliamentary Executive, on the party situation 
in the legislature. In England the Executive either 
commands a majority and so is able to effect the carriage 
of Government Bills, or it does not command a majority 
and is mplaced in its political offices by fresh personnel. It 
follows that in this country the s)rstem of veto is unsuitable 
and no longer prevails, whereas in the United States the 
Executive’s (the President’s) right of veto is freely used, 
although it can be over-ridden by the Legislature repassing 
the vetoed bill with a two-thirds majority in each House. 

Execution of Lawi — ^Head (vi) (at the opening of this 
chapter) — the function of execution of the laws, etc. — calls 
for notice here in connection with terminology. If the 
execution of the laws were the sole function of the 
Executive, the term would not be open to objection ; but 
it is not ; and consequently it is desirable to draw atten- 
tion to the misleading character of the term. 
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Sidgwick, in " Elements of Politics," ^ says : “ I 
admit . . . that the term * executive ’ is not quite appro- 
priate to denote the power and function exercised by the 
organ of government that deals in the name of. the com- 
munity with foreign states.” And Bluntschli * remarks 
that the expression “ executive power is unfortunate, and 
is the source of numerous errors, misunderstandings in 
theory and mistakes in practice. It neither expresses the 
essential character of government, nor its relation to 
legislation and the judicial power." He proceeds to the 
contention that the Executive’s functions are primary, 
and that it acts freely within the limits of the law and is 
not under mandate to act in a particular way. This con- 
tention is akin to that advanced above, that a function is 
properly that of the Executive, although it may be subject 
in its exercise to checks by other oigans. 

If it were necessary to suggest an alternative to the term 
‘ Executive,’ it would seem desirable to choose a word 
which would connote, not only the conduct of the affairs 
of the State, but also conduct in the service of the people 
and on authority derived from them. The most satis- 
factory word seems to be ‘ Administrative.’ But the 
terms “ executive ” and " administrative ’’ have been used 
indiscriminately in connection with the British political 
system. For instance, in the Civil Service the administra- 
tive officer is one who acts with discretion while the execu- 
tive officer is one who is merely employed on routine duties. 

Pardon — Of the Executive’s functions enumerated 
at the opening of this chapter, there remains for notice 
(viii) — ^pardon. Its inclusion amoi^ the 'proper* func- 
tions of the Executive is perhaps open to criticism on 
the ground that it is quasi- judicial in character. The 
reason for its long-standing exercise by the Executive may 
be found, in part, by reference to the periods when the 
Executive and Judiciary were not separated as two 
organs, and when, later, the Executive mistrusted the 
attitude of the Judiciary. 

* F. 353. * “ Theoiy of tb« State *’ (mmsl. Oxford, 1885), p. 490. 
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The function of pardon is usually exercised after 
conviction, and, thus exercised, does not appear to be so 
great an. interference with the course of justice as a grant 
of pardon before conviction, which is legally possible. It 
should be observed, however, that " the right of pardon 
is confined to offences of a public nature, where the Crown 
is prosecutor and has some vested interest either in fact or 
by implication. When any right or benefit is vested in a 
subject by statute or otherwise, the Crown cannot by 
pardon affect it or take it away.” ^ Thus the Executive 
in exercisii^ this function is acting in the interest of the 
public at large and is not interfering with the rights of 
individual citizens. 

There is a tendency noticeable for the Legislature to 
transfer some part of this function to the Judiciary, which 
may be exemplified by the provisions of section 19 of the 
Criminal Appeal Act, 1907,* which may usefully be quoted 
in full 

” Nothing in this Act shall affect the prerogative of 
mercy, but the Secretary of State, on the consideration 
of any petition for the exercise of His Majesty’s mercy, 
having reference to the conviction of a person or indict- 
ment or to the sentence (other than a sentence of death) 
phssed on a person so convicted, may, if he thinks fit, at 
any time either — 

” (a) refer the whole case to the Court of Criminal 
Appeal, and the case shall then be heard and determined 
by the Court of Criminal Appeal as in the case of an appeal 
by a person convicted ; or 

” (b) if he desires the assistance of the Court of Criminal 
Appeal on any point arising in the case with a view to the 
determination of the petition, refer that point to the Court 
of Criminal Appeal for their opinion thereon, and the Court 
shall consider the point so referred and furnish the Secretary 
of State with their opinion thereon accordingly.” 

But in the absence of statutory authority the Judiciary 

* Halsbury, *' Lswt of EngUnd,” v(d. vi, p. 404. 

*7 Ed. 7, c. 83. 
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is careful to abstain from interfering in matters connected 
with pardon. In litigation * before the Judicial Committee 
of the Privy Council, where there was a petition for leave 
to appeal from a conviction and sentence of death, Viscount 
Haldane, L.C., remarked a few years ago : * *' With regard 
to staying execution of the sentence of death, their Lord- 
ships are unable to interfere. . . . The tendering of advice 
to His Majesty as to the exercise of his prerogative of 
pardon is a matter for the Executive Government and is 
outside their Lordships’ province.” 

It is convenient at this point to observe that the Executive 
cannot bind itself by contract to fetter its freedom of action 
in the future in cases where the welfare of the State might be 
endangered. For instance, the law imports in the public 
interest a general provision in all contracts between the 
Executive and its servants that they may be dismissed at 
pleasure ; and this even though there are terms in a written 
contract inconsistent with the general provision.* In 
a recent case this same principle, that it is not competent 
for the Elxecutive “ to fetter its future executive action,” 
was explained.* It happened that during the war certain 
neutral shipowners had obtained an undertakii^ from the 
British Government upon consideration that if they sent 
a particular ship to this country she would be given clear- 
ance. The British Government, however, found reason Co 
change its mind, and refused to give clearance. On a claim 
based on breach of contract being advanced, it was decided 
that the Government’s undertaking was not enforceable. 

The functions of the Executive in regard, to national 
finance are discussed in the chapter which deals with th: 
interrelations of the Executive and Legislature.* 

Legislative Funetlons — The nature of the functions 
of the Executive which may be regarded as conformable to 

^ Balmukemd v. R. [1915], A.C. 629. * At p. 630. 

* Dtam ▼. R. [1896], 1 Q.B. 116, and Dmmng t.Seentary of State for 
India (1930). 37 T.L.R. 139. 

* RederiakHebetaget Ampkitrite v. R. [1921], 3 K.B. 500. 

* 93 ff- b«low. 
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standard, that is to say, which agree with tlM character ci 
the Executive organ, have now been mentioned. But it 
is equally important to remark upon the functions of the 
Executive which do not conform to standard. 

Primary Leglslatfon: lot Overseas Dominions— It 
was observed in Chapter II that, after the process of separa- 
tion of organs was well afoot, the Executive retained some 
of the functions which m^ht be expected to have been 
carried with them by the other two organs; and, as an 
example of this, the retention by the Privy Council of 
powers of legislation in respect of British possessions over- 
seas was cited. These powers are still retained and are 
exercised independently of the Legislature. 

The Executive can at the present day (I) legislate by 
Ordeim in Council and Letters Patent, so as to affect in 
varyii^ degrees the Constitutions of Overseas Dominions, 
(II) legislate by Orders in Council and Proclamations, so as 
to regulate the currency of Overseas Dominions, and (III) 
legislate by Orders in Council regarding appeals to His 
Majesty in Council from Overseas Dominions and Pro- 
tectorates. 

The nature of this class of legislation is best appreciated 
by concrete examples, which may be taken from the 
Appendices of Prerogative Orders in the volumes of Statu- 
tory Rules and Orders for 1920 and 1921. 

Examples op (I) 

Letters Patent, dated 15th December, 1920, passed 
under the Great Seal of the United Kingdom, providing 
that, in the absence of the Governor-General and Com- 
mander-in-Chief of Australia from the Commonwealth, the 
Lieutenant-Governor shall act in his place. 

Letters Patent, dated 14th February, 1920, passed 
under the Great Seal of the United Kingdom, constituting 
the office of Governor and Commander-in-Chief of the 
Colony of British Guiana, and conferring certain powers 
upon him. 

Order in Council I3tb August, 1920, constituting a 
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new Legislative Coaocit for Ceylon, conferring powers upon 
it and providing^ for the method of election of its members, 
its procedure, etc. 

Order in Council of iith June, 1920, providing for the 
annexation of Kenya Colony to His Majesty's Dominions. 

Examples op (II) 

Order in Council of 15 th August, 1920, providing that 
the sovereign shall cease to be legal tender in Ceylon, 

Proclamation, dated 17 th May, 1920, declaring nickel 
tokens to be legal tender in Mauritius. 

Examples of (III) 

Order in Council of 14th July, 1921, prescribii^ the 
arrangements in the case of appeals to His Majesty in 
Council from His Majesty’s Court of Appeal for East 
Africa (which had been set up by an Order in Council of 
even date). 

Order in Council of 9th March, 1921, making rules and 
regulations in respect of appeals from the Court of Appeal 
of the State of Johore to His Majesty in Council, His 
Highness the Sultan of Johore in Council having provided 
that appeal might so be made subject to rules and tegu>, 
lations prescribed by Order of His Majesty in Council. 

Though rarely exercised, the Executive retains the 
function of issuing general legislation by Order in Council 
for settled, conquered, and ceded territories before repre- 
sentative government has been granted, and where un- 
restricted by treaty and the like. This legislation must 
not be contrary to the fundamental principles of the 
British Constitution or in opposition to the authority of 
the British Legislature. But the usual course, in the case 
of territories without representative l^islatures, is for the 
right of legislation to be vested by the British Executive 
in the Governor, the reservation of the former’s prerogative 
right being either expressed or implied. 
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Other Instuees of Primaiy Leglslatton — The Execu- 
tive, through the agency of the Privy Council, can, 
in addition to its powers of legislation in respect of 
Dominions overseas, issue l^islative regulations by Order 
in Council for the government of the Army and Navy 
(“ King’s Regulations ”), for the government of the Civil 
^rvice ; ^ and it is probably still possible for the Executive 
to regulate trade and commerce in time of war by Order 
in Council, and to make proclamations in time of war 
prohibiting persons from leaving the realm — all these 
without reference to the Legislature. 

Secondary Legislation— Another function of the Execu- 
tive which does not conform to standard is also legislative ; 
but, unlike that just noticed, it is exercised subject to the 
authority of the Legislature. It is described as delegated, 
secondary or subordinate legislation; and it becomes 
necessary in two sets of circumstances. First, because 
emergencies occur in the life of all States ; and, since 
'the Legislature is not in permanent Session and is not, 
even if it is in session, by its size and structure fitted to 
deal effectively with a sudden situation, the Executive has 
delegated to it powers of issuii^ the necessary decrees. 
And secondly, because, in a highly developed and thickly 
.populated State of any magnitude, the task of government 
becomes specialized and complicated to an extent which 
disables any Legislature from exercising the whole of the 
legislative function. Difficulties of this nature were even 
experienced in ancient Athens. When a certain degree 
of specialization had been reached, a double exercise of 
functions followed. 

Emphasis must be laid on the facts (i) that the Execu- 
tive must strictly observe the limits of its authorization ; 
and, if it exceeds them, it is liable to be checked through 
the Judiciary (see Chapter VIII, below), and (ii) that 
there is no general authorization to the Ebcecutive to issue 

* Chril Sefvice regulatkntt are now iamed ^ the TreMurjr under standing 
authori^, giren by CMer in Council of 32nd July, 1920. 
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ordinances to carry out the purposes of statutes. If the 
Executive is to be able to issue ordinances for the execution 
of a statute, the statute must contain express provision 
to that effect. In this latter respect there is a contrast 
with the constitutional position in some foreign countries. 
In France, for instance, although the Executive is some- 
times expressly given power to issue regulations to execute 
statutes, it has a general power in respect of a large class 
of legislation to issue decrees to fill in the gaps which are 
left in statutes drawn in general terms. The position 
appears to be somewhat similar under the German Con- 
stitution (of 1919) which provides (Chap. I, Sect. V, Art. 77) 
that “ the National Cabinet issues the general adminis- 
trative regulations necessary for the execution of the 
national laws so far as the laws do not otherwise provide. 

. . But other Constitutions, like the Serbian (of 1921) 
(Art. 94), make provision that there must be a distinct 
“ legal authorization '* in each case. 

Secondary Legblaffon In Emergences— Some system 
of delegation in case of emergency is a necessity which 
has been generally appreciated. As an example of com- 
parative interest an article of the Japanese Constitution 
may serve (Chap. I, Art. 8) : “ The Emperor, in conse- 
quence of an urgent necessity to maintain public safety or. 
to avert public calamities, issues, when the Imperial Diet 
is not sitting, Imperial ordinances in the place of laws. Such 
Imperial ordinances are to be laid before the Imperial Diet 
at its next session, and when the Diet does not approve the 
said ordinances the Government shall declare them to be 
invalid for the future.” 

In England there was an ” early and isolated phase,” in 
the reign of Henry VIII, in which authority was given to 
the Executive to deal by del^ated legislation with urgent 
situations. This phase is largely attributable to the political 
machinations of the Sovereign of that time, and does not 
bear appreciably on the position to-day. There may, there- 
fore, simply be noted the statute of 31 Hen. 8, c. 8, which 
empowered the King to issue proclamations to be obeyed 
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as if made by Act of Parliament, this power being expressed 
to provide a means of dealii^ with emergencies. 

The chief instances of similar legislation during the 
immediately succeeding centuries were connected with 
emergencies due to threats of disease. By the statute of 
9 Anne, c. 2, authority was given to the Executive to issue 
r^ulations in view of the prevalent plague, so as to enforce 
quarantine “ in a more expeditious manner than at present 
can be in the ordinary methods of the law.” A later 
example is the dei^ation under the Contagious Diseases of 
Animals Act, 1848.^ 

In the war of 1914-18 it became necessary in Great 
Britain to pass statutes giving the Executive special 
powers of issuing delegated l^islation, so as to protect 
national interests ; and it was felt after the conclusion' of 
the war that there should be permanent statutory authority 
for the Executive to issue ordinances in the event of urgent 
situations of other kinds. There was accordingly passed the 
Elmergency Powers Act, 1920.* 

This Act provides (section i (i)) for the issue of a 
proclamation of emergency, if it appears ” that any action 
has been taken or is immediately threatened by any persons 
or body of persons of such a nature and on so extensive a 
> scale to be calculated, by interfering with the supply and 
distribution of food, water, fuel, or light, or with the means 
of locomotion, to deprive the community, or any substantial 
portion of the community, of the essentials of life.” 

In the case of the issue of a proclamation of emergency, 
provision is made for the early meeting of Parliament, if it 
is not sitting at the time (section i (2)), and for the making 
of regulations by Order in Council (section 2 (i)) “for 
securing the essentials of life to the community.” These 
regulations may confer or impose on a Government De- 
partment such powers and duties as may be deemed 
“ necessary for the preservation of the peace, for securing 

* II ft IS Viet. c. 105, M. 105, 107. These eiwmplei are taken fnm 
Carr, “ Delegated Legislation,” pp. 22-a6, 

*10 ft II Geo. c. 5J. 
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and regulatii^ the supply and distribution of food, water, 
fuel, light, and otiier necessities, for maintaining the means 
of transit or locomotion, and for any other purposes essential 
to the public safety and the life of the community.” 

The considerable extent of the piowers of a legislative 
nature conferred on the Executive by this Act are suffi- 
ciently obvious from its terms ; and special attention need 
only ^ drawn to the capacity of the Executive to alter the 
criminal law for seven days without any check by Parlia- 
ment, and to the possibility of these alterations being con- 
tinued in force thereafter merely on the authority of 
Resolutions of the two Houses. 

Seemidary Leglslstton In Other Cases— Prior to the latter 
part of the nineteenth century the delegation to the Execu- 
tive of ' powers of issuing legislation was rare. All the 
detailed provisions in respect of factory and workshop 
legislation were in the early nineteenth century included 
in the statutes themselves.^ Early symptoms of the new 
practice may be found in the Act of 6 Anne, c. li, art. l 
(Union of England and Scotland), in which power was 
conferred on Her Majesty to appoint ensigns armorial of 
the United Kingdom.' 

Early delegation of legislative power to Government 
Departments may be instanced by the Act of 57 Geo. 3, 
c. 41, s. 2, by which the Secretary at War was enabled to 
make regulations concerning duties formerly performed by 
the Agent-General for Volunteers and Local Militia, and 
by the Act of 59 Geo. 3, c. 38, ss. i and 3, by which power 
was conferred on the Executive to make regulations by 
Order in Council for carrying into effect the Convention 
with the United States concerning Newfoundland Fisheries. 

Analysis of Nature of Powers of Issuing Seeondaqr 
Legisladon (other than in Emergency) — The variations in 

* Carr, op. cit., p. 49 ; and see 60 Geo. 3, c. j. 

* Cf. later provisions of a similar character in 39 & 40 Geo. 3, c. 67* 
art. I (Union of Great Britain and Ireland), and 56 Geo. 3, c. 104, s. 8, 
which conferred power on His Majesty by Order in Council or proclamation 
to appoint the description of ensigns, etc., to be worn by vessels in the 
preventive service. 
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the nature oi the delegation to the Executive of power of 
issuing subordinate legislation are best described by a 
classification of the powers as follows : — * 

(A) Power to issue regulations, etc., supplementary to 
the outline provisions of a statute, so as to clothe, as it 
were, the skeleton with a body, and make it a working 
instrument — Supplementary Legidation. 

(B) Power to determine the manner in which a statute 
is to be applied, either as to dates or as to areas — Appli' 
eation of Statutes. 

(C) Power to adapt the provisions of earlier statutes 
which require amendment as a result of the measures of 
the enabling statute — Adaptation of Previous Statutes. 

(D) Power to vary or amend the provisions of the 
enabling statute — Am^ment of Statutes. 

(A) Sui^mentaiy Legislation— Instances of this type 
of delegation are so numerous that it is difficult to select 
representative examples. Two examples are taken from 
those chosen by Mr. Carr in his book on “ Delegated 
Legislation,” the Seeds Act, 1930,* and the Roads Act, 
1920.* They are admittedly cases where more than the 
ordinary amount of discretion is allowed to the Executive 
in worldng out the principles outlined by the Legislature. 

By section 7 (i) of the former Act it is left to the Execu- 
tive to ” make regulations generally for the purpose of 
carrying this Act into effect and, without prejudice to the 
generality of the foregoing provisions, for prescribing — 

” (a) The seeds, whether agricultural, vegetable, or 
forest-tree, to which the Act is to apply. 

” (b) The manner in which samples are to be taken and 
dealt with. 

” (r) Any matter which under this Act is to be pre- 
scribed.” The Legislature, in a case such as this, leaves 
to the Executive, not merely the creation of the machinery 
for carrying out the provisions of the Act, but also con- 

* In this respect much assistance has been gained from Carr, op. dt«i 
csDedally dd. 8 n. 

4 i I Geo. 5, c. 54, » /tu., c. Jt. 
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siderable discretion in respect of the extent of its appli* 
cation. 

The Roads Act, 1920, is a similar example. It provides, 
inter alia, for the collection and application of excise duties 
on mechanically propelled vehicles and carriages, for the 
establishment of a Road Fund, to be subject to the manage- 
ment of the Minister of Transport, for the registration by 
local authorities of licensed vehicles and for the control of 
hackney carriages. The Minister of Transport is, by section 
12 (l), given power to make regulations “ generally for the 
purpose of carrying this Act into effect, and in particular, 
without prejudice to the generality of the foregoing pro- 
vision,” to make regulations in respect of such matters as 
the registration of vehicles, and the character and fixture of 
identification marks. 

There are certain peculiar instances of delegated legis- 
lation, closely akin to supplementary legislation, which 
occur as a result of the increase in the area of law covered 
by international conventions. The Executive is on occasion 
empowered by the Legislature to issue Orders in Council 
carrying the subject-matter of these conventions into effect, 
so far as municipal law extends. As one example there may 
be taken the provisions of section 29 of the Copyright Act, 
1911,* under which Orders in Council can be issued applying 
Part I of the Act to works first published in foreign countries 
or of which the authors were at the time of the making 
of a work subjects or citizens of a foreign country. This 
method of application was not confined to countries with 
which Great Britain had entered into a convention with 
regard to copyright ; but it was primarily intended for 
those countries ; and in other cases special formalities are 
necessary. A somewhat different procedure was adopted in 
a second example, namely, in the case of the Air Navigation 
Act, 1920,* which, after reciting that a convention had 
been made determining uniform rules with respect to air 
navigation, proceeded to empower the Executive by Order 

' I ft s Geo. 5, c. 46. 


* to ft It Geo. 5, c. 80. 
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id G>uiicil to caity outithe Convention and to give Offect to 
it This constituted a very definite advance in the d^ee 
of delegation in cases of this kind. 

It is convenient here to specify certain advantages 
which follow from the delation to the Executive of 
power to supplement the Legislature’s skeleton enactments. ’ 
In the fijrst place, the Departments of the Executive have 
in many cases a specialized knowledge of 'the subject* 
matter of the legislatira and of the manner in which it 
wiU be possible for it to be administered. Then there are 
occasions when it is desired to place an enactment on the 
statute*bo0k at short notice, so that a principle may be 
assured, or for some analogous reason; perh^s tiie 
machinery for the administration of the Act can be more 
efficiently devised after the passage of the Act. Again, the 
process of delation allows of tiie comparatively informal 
amendnjent of less important provisions. And, finally, the 
delegation of supplementary legislation to the Executive 
relieves the Lq'islature of detailed work, for which it has 
not the time. 

(B) Applieafion of Statutes— 

(i) As to date. 

There are numerous cases in which the Executive has 
been empowered by statutes to issue orders appointing a 
day on which these statutes shall come into force, or to 
suspend the operation of a statute or part of a statute 
in certain circumstances, e..g. under section l (7) of the 
Importation of Animals Act, 1922.^ 

(ii) As to area. n 

The delimitation of the area to be covered by the pro- 
visions of a statute is occasionally left to the Executive, 
for instance, under the Isle of Man (War Legislation) Act, 
1914,* the Executive was enabled to extend, by Order in 
Council, the, application of any Act passed in cofinection 
with the Great War to the Isle of Man, subject to such 
adaptations as were necessary to the case. 

* IJ Geo. 5, c. 5. 


*4 & 5 Geo. 5, 62. 
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(C) AdAFtatton of Pievloai fttatOtoa—The Irish Free 
State (Consequential Provisions) Act^ 1922 (session 2),^ will 
serve as an example. Section o (i) of this Act empowered 
the Executive to issue an Order in Council, making any 
adaptations of any enactments relating to Dominions other 
than the Irish Free State, which appeared necessary or 
proper as a consequence of the establishment of the Iririi 
Free State. 

(D) Direct Amendment — In this class the d^ee of 
delegatidn reaches its highest limit. It is no doubt a realiza- 
tion of the significuice of a delegation to the Executive of 
power to alter the law, which has limited this class to few 
examples. 

By the Coal Mines Act, Ipll,* section 86 (l) (as amended 
by the Mining Industry Act, 1920,* sections i and 2), the 
Secretary for Mines may by order make such general 
regulations for the conduct and guidimce of the persons 
acting in the management of mines or employed in or 
about mines as may appear best calculated to prevent 
dangerous accidents, and to provide, for the safety, health, 
convenience, and proper discipline of the persons employed 
in or about mines, and for the care and treatment of animals 
used therein. Any of these regulations may vary or amend 
any of the provisions contained in the Part of the Act 
relatii^ to safety provisions, or the Schedule to the Act, 
comprisii^ regulations concemii^ care and treatment of 
horses ahd other animals in mines. 

The Salmon and Freshwater Fisheries Act, 1923,* section 
38, in one respect goes even further, and permits the modifi- 
cation not only of the enabling Act, but also of other Acts. 
Orders made by the Minister of Agriculture for the regu- 
lation of fisheries may, by that section, define the area of 
fishery districts, within which the Act is to apply, provide 
for the constitution and incorporation of fishery bou'ds, 
and modify in relation to the fisheries within areas de- 
fined any of the provisions of the Act which relate to the 
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relation of fish^es, or of any local Act relating to any 
fishery enthin the d^ned area. It should, however, , hie 
pointed out that the Order must be made on the appli* 
cation of a party interested, and that if (under section 40 
(4) of the Act) objection to the Order is raised by parties 
interested, the Order is provisional only, and, in order to 
survive, requires to be confirmed by the Legislature by 
being scheduled to an Act of Parliament passed for the 
purpose. 

Legislation in the fuU meaning of that term implies 
the capacity to repeal and amend laws. Provision to this 
end in respect of subordinate l^[islation is sometimes made 
in the enabling Act ; and, in respect of rules and regulations, 
a general provision is made by section 32 {3) of the Interpre- 
tation Act, 1889,^ which, in the absence of intention to the 
contrary, makes the power to be construed as including the 
capacity to “ rescind, revoke, amend, or vary ” the rules and 
regulations. 

It is desirable to reiterate here that some decrees issued 
by the Executive under the authority of the Legislature are 
in their essence executive rather than legislative.' 

Ftovitioiial Orders — ^The delegation to the Esmcutive 
of the power to prepare l^islation by way of Provisional 
Order is of a different nature to that discussed above, ^d 
requires some remarks. This method of legislation com- 
menced to operate about the middle of the last century, 
and has, since then, been extensively utilized. “ The 
system,” as Sir T. hj^kine May ' has explained, “ . . . 
enables Government Departments ... to deal in detail 
with many undertakings with which Parliament would 
otherwise be asked to deal ab initio in a private or public 
Bill. These subjects of provisional l^islation are for the 
most part, but by no means always, of a local 'character. 
Under various Acts of Parliament most of the Departments 
are now empowered to issue Provisional Orders (usually 
upon the application of parties int^ested), which in their 

^ 52 & S3 Viet. c. 63. • See p. 6. 

*** Parli^entaiy mctice/’ lath ed., p. 762. 
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scope and object are practically private bills, or to make 
Provisional Orders (in many cases on their own initiative) 
for other purposes. Hie objects obtainable by Provisional 
Order are limited to those specified by the • particular 
f T iah ling Act. Such Orders are scheduled to a Bill, which 
is brought in by the Government Department, and which 
declares the expediency of their confirmation ; and in this 
form they are submitted to Parliament for consideration." ^ 

There are a few cases where confirmation is not required, 
or is required only in special circumstances. The Order 
is not, then, or not necessarily, provisional. One instance 
is supplied by the provisions of the Salmon and Fresh- 
water Fisheries Act, 1923, quoted above. Another instance 
is the Pilotage Act, 1913,* under which the Board of Trade 
may make Provisional Orders for the delimitation and 
rearrangement of pilotage districts, for the incorporation, 
constitution, and procedure of pilotage authorities, and for 
the discontinuance or continuance of any Act, order, charter, 
etc., in any pilotage district. An Order made under the 
Act only requires confirmation by Parliament if it is an 
Order made for the purposes of Part I of the Act (which 
relates to the revision of pilotage oi^anization), or if a 
petition against it is presented to the Board of Trade 
within a specified time by a person interested in pilots^e 
oiganization. With regard to matters outside Part I, an 
Order cannot be made by the Board of Trade except on 
the application of a party interested.’ It is seen, there- 
fore, that it is only Orders issued on application which can 
become law without confirmation by Parliament. 

Maintenance of piers and harbours, construction of 
tramways and docls, and regulation and enclosure of 
commons are other typical subjects in respect of which, 
under various Acts, the Executive may deal by Provisional 
Order. 

As an example of the type of Provisional Order which 

* For specimens of Provisional Orders and Provisional Order Con- 
firmation Acts, see Appendix I, pp. 191 ff. 

• 2 & 3 Geo. 5, c. 31. * May, op. at., p. 771. 
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may be issued without application and which is not of a 
locid character, the Copyright Act, may be quoted. 

Section 19 (3) of this Act confers power on the Board of 
Tmde to ms^e Provisional Orders for altering the rate, of 
royalties on records, perforated rolls, and other contrivances 
by which sounds may be mechanically produced. 

A material factor in regard to the Provisional Order 
system is the inability to make the Order effective before 
the date of the Act confirming it ; and most Provisional 
Orders state that they shall come into force at the date of 
their coi^rmation. This practice appears not to be in- 
variable. The Lanarkshire County Council Order Con- 
firmation Act, 1922,* may be taken as an example. This 
Act was passed on 29th March, 1922, and confirmed a 
Provisional Order, expressed to take effect from the date 
of the confirming Act, except where otherwise provided^ and 
containing a provision (clause 26) that, as from 1 5th May, 
1921, there should be substituted a new section for an 
existii^ section of a local Act.* 

This Provisional Order was issued in pursuance of the 
Private Legislation Procedure (Scotland) Act, 1899,* section 
7 (2), which provides that no Order shall be of any validity, 
unless it has been confirmed by Parliament. The intention 
may have been to make the provisions retrospective ; but 
the instance is mentioned to stress the proper limits of the 
Provisional Order system. It should be added that all 
local legislation in Scotland is effected by means of Pro- 
visional Orders under the Act above-mentioned, avoidii^ 
the necessity for Private Acts. 

When account is taken of the cases where application 
or confirmation is unnecessary and the fact that confirma- 
tion is on occasions to some extent a formality, it will be 
appreciate that this method of delegating functions, 
although chiefly local in character, has developed in a 

^ I & 2 G«o. 5, c. 46. • 12 Geo. 5, c. i. 

* Cf. also North Berwick Burgh Extension Order Confirmation Act, 
1923(13 & 14 Geo. 5, c. liv). 

* 62 & 63 Viet c. 47. 
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manner Sirhsch involves a considerable degree pf devolution. 
It seems, moreover, likely that, owing to the cumbrous 
nature of the present procedure, in England at least, the 
removal of the necessity for confirmation will become more 
general, and the Orders will be Orders simply. A symptom 
of this tendency is found in the Gas Regulation Act, 1920,^ 
which by section 10 (i) provides that anything, which under 
the Gas and Waterworks Facilities Act, 1870,* or any Act 
amending it, may be effected by a Provisional Order con- 
firmed by Parliament, may, so far as these Acts relate to 
gas, be effected by a special Order, made on the application 
of any local authority, company, or person, by the Board 
of Trade. 

Form of Secondary Legislation — ^The form in which the 
delegated legislation is issued by the Executive is not of so 
much importance as the substance ; but it deserves notice. 

The use of any particular one of such vehicles as Pro- 
clamations, Orders in Council, Regulations, Rules, Orders, 
in any particular case is not always easy to explain. The 
Proclamation is rarely used nowadays except to draw atten- 
tion to existing laws, to summon and dissolve Parliament, 
and to declare war and peace. An example of the Procla- 
mation as the form of delegated legislation is provided by 
the Customs Consolidation Act, 1876,’ section 43, which en- 
ables ** the importation of arms, ammunition, gunpowder 
and any other goods ” to be prohibited by Proclamation 
or Order in Council.* 

The circumstances giving rise to the issue of regulations 
to carry out the object of an Act in the guise of an Order in 
Council are specially interesting, and have been attrac- 
tively described by Mr. C. T. Carr : ® “ . . . When Parlia- 
ment began to realize the convenience and even the necessity 

^ 10 & 1 1 Geo, 5, c. 28, *33 & 34 Viet. c. 70. 

•39 & 40 Viet. c. 36. 

* See Appendix II, p. 198. This is the section whieh was eonsidered in 
the famous ^yrogallic aend case, AUomty-G^neral v. Brown [1920J, i K.B. 
773 > where it was decided that ** any other goods ” must be confined tq 
goods of t^ same class as arms, etc., and that a Proclamation based on the 
opfjosite view was invalid. 

* Delegated Legislation,” pp. 54, 55. 

ft. 
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of delegating legislative power, it was easy to make use of the 
old machinery and to permit the statutory Order in Council 
to^ do Vhat the prerogative Order in Council had been 
restrained ,from doing. . . . Until our administrative de- 
partments (which in some instances are off -shoots of the 
Privy Council) reached their present elaboration, the King 
in Council or the Privy Council was the obvious authority 
available to undertake to make rules and regulations. The 
more elaborate our Departments become, the more do they 
tsdce over the legislative ppwers entrusted in time past by 
Parliament to 'the Privy Council. Yet eveh now, though 
the Home Office is specially concerned with aliens and the 
Air Council with aerial navigation, the big codes governing 
those topics are issued, not on the authority of the heads 
of those Departments, but on the authority of an Order in 
Council. Doubtless the Department prepares the drafts, 
but the formal legislative Act is made more dignified — one 
might almost say more national — ^by being united with the 
traditions of the King in Council.” ^ 

Regulations, pure and simple, however, without being 
clothed with the dignity of the Order in Council, are used 
as the form in yrhich much subordinate legislation is issued 
by the Executive.* 

Rules are chiefly used as the vehicle of subject-matter 
of a procedural nature.* 

Orders appear often to be issued in similar circum- 
stances to those in which Regulations are issued,* but, in 
general, this form, or rather term, is used in the case of 
the promulgation of that which is rather in the nature of an 
executive decision, and which can only be classed as a 
leg^lative measure by a strain on the meaning of legislation.* 

R6ea[fltlilati01l — It may be well at the conclusion of the 
consideration of the l^islative activities of the Executive 
to summarize the facts of the position. 

^ For examples^ see Appendix II, pp. 199, 200. 

* IHd.^ pp. 200, 201. * IHd.^ pp. 202 ff. 

* p. 205. •/Wi/.,pp. 206, 207. 
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(0) Executive has retained, as a mediaeval heritage, 
certain leghdative powers, which have never been tahen 
over by tbe> Legislature. 

(b) The Legislature, a^;)preciating its own inherent 
limitations, has delated standing authority to the 
Executive to issue ordinances in emergencies. 

(r) The Lq^slature, finding that the budness of legis- 
lation has become a matter of considerable magnitude, 
complication, and speciatlization, has delegated to the 
Executive by vauious statutes the power — (i) to issue 
subordinate legislation so ais to carry the objects of those 
statutes into effect, (ii) to prepare Orders, chiefly of a locail 
character, which, in the absence of congestion of legislative 
work, would be in the form of Private or Local Acts. These 
Orders obtain the vadidity of statutes, because they are 
included in Schedules to Acts of Parliament specially 
paissed for the purpose. 

Judidal Funettons— The complex nature of govern- 
mental activities is responsible not only for the exercise 
by the Executive of l^slative functions, but also for the 
exercise by it of judicial functions. The practice of the 
Legislature to confer judicial powers on executive Depart- 
ments or officers in matters of a specialized character is / 
due, to some extent, to the difflculty of separating theseV 
powers from the work of administration. It is only during * 
the present century that this expedient has been invoked 
in regard to such subjects as insurance, transport, edu- 
cation, and revenue. “ In modern times it has become 
increasit^ly common for Parliament to give an appeal in 
matters, which really pertain to administration, rather than 
to the exercise of the judicial functions of an ordinary 
court, to authorities whose functions are administrative 
and not in ^e ordinary sense judicial.” ^ 

The conduct of these appeals by executive officers and 
also of references to them without previous hearing by 

^ P0r Haldane, L.C., in Gavtrmmint Board v. Arfidgo [ 19 ^ 5 ] 
A.C. 120, at p. 13a. 
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pother tribunal must, in order to be included among 
judicial functions, involve the making of n decision -affecting 
the rights and liabilities of citizens. The considerable extent 
c||.>the category ‘ judicial,' as determined by the courts, in 
cases where remedy cam only be obtained in the case of the 
act complained of being found to be judicial, may be illus- 
trated by a recent case.^ In this case the Electricity Com- 
missioners, who act under the immediate, supervision of 
the Executive, formulated a scheme providing for the in- 
corporation of a joint electricity authority, in pursuance, 
as they thought, of statutory authority. Unfortunately 
the scheme included some arrangements which rendered it 
tiUra vires. Prodeedix^;s were instituted to prevent the 
Commissioners making an Order embodying the scheme; 
and the remedy claimed (writ of certiorari) was only appli- 
cable, if the action of the Commissioners was judicial. One 
of the judges of the piurt of Appeal, ‘ after pointing to die 
necessity of the Commissioners holding local inquiries before 
formulating a scheme, expressed the opinion that “ powers 
so far reaching, affecting as they do individuals as well as 
property, are powers to be exercised judicially, and not 
ministerially or merely ... as proceedings towards legis- 
lation." 

Judieial Deeldons Wlfli and Without Appeal— In some 
cases the Legislature has conferred on ‘ executive ’ tii- 
bunals the power of acting judicially, subject to appe^ 
to the High Court ; and in other cases the decision of the 
‘ executive ’ tribunal is final. The Unemployment Insur- 
ance Act, 1920,* section 10 (l), enacts that if questions of 
the following classes arise — ^whether or not a person is an 
‘‘ employed person " within the meaning of the Act— who 
is the employer of any employed person — the rate of 
contribution payable in respect of any employed person, 
the question shall be decided by the Minister of Labour, 
provided that any person aggrieved by such a decision 

' V. Electricity Commissioners [1924], i K.B. 17 1. ' 

* Bonkes, LJ., at p. 198. 

* 10 & II Geo. c. 30, 
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may appeal to the High Court. Thu section enab^ the 
Minister, tf he so desires, to avoid deciding the matter 
bimseh and to r^er it direct to the High Court. On the 
other hand, by the Roads Act, 1920,^ section 14 (3), liie 
Minister of Transport is created a tribunal to decide appeals 
from decisions of licensing authorities upon applications for 
licenses to ply for hire with omnibuses ; and the decision of 
the Minister is to be hnal and not subject to appeal to any 
Court, and is, on the application of the Minister, to be 
enforceable by writ of mandamus. 

Proeedure in Bxerebe of Judieial Functions— Whether 
or not the ‘ executive ’ tribunal must make Its procedure 
conform to that of a Court of Justice, and whether or not it 
may decide questions of law depend on the terms of its 
statutory authorization. The intention of the L^islature 
must be followed. 

In a case * in which certain questions concerning the 
legal liabilities of local education authorities to managers 
of schools were to be determined by the Board of Education 
under section 7 of the Education Act, 1902, the Lord Chan- 
cellor,* after remarking on the innovation of imposing on 
Departments or officers of the Executive the duty of acting 
judicially, remarked : “ In the present instance, as in many 
others, what comes for determination is ... a matter to 
be settled by discretion involving no law . . . but . . . 
[in other cases] it will involve matter of law, as well as 
matter of fact, and even depend upon matter of law alone. 
In such cases [it will be necessary] to ascertain the law and 
also to ascertain the facts. I need not add that, in doing 
either, they must act in good faith and fairly listen to both 
sides, for that is a duty lying upon everyone who decides 
anything. But I do not think they are bound to treat 
such a question as though it were a trial.” He then 
proceeded to observe that the Board of Education had, 
under the section in question, no jurisdiction to decide 

* 10 & I I Geo. s, c. 73. 

* Beard af EdutoHcn v. Rice [1911], A.C. 179. 

* Lord Lmburn, at p. 182. 
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abstract questions of law, but only " to detomine actual 
concrete differences that may arise as between the numagers 
apd the local education authority.*’ 

Although there may be no appeal from the decision of 
the Exechtive Department in cases of this nature, if the 
Court is satisfied that the Department has not acted 
“judicially," as described by the Lord Chancellor in the 
above quoted case, or has not decided the question it 
.is required by the enabling Act to determine, there is 
remedy by writs of mandamus or certiorari.^ 

In a later case* the question of the Legislature’s in- 
tention in respect of the nature of the procedure to be 
ado|>ted by the tribunal is particularly well illustrated. 
The judicial functions in question were those of the Local 
Government Board r^[arding the closing of unhealthy 
houses. The facts, which are stated in substance below, 
require rather full description. 

Under the Housing of the Working Classes Act, 1890, 
a local authority could apply to a justice of the peace for 
a closing order, there being the usual right of appeal from 
the justice of the peace to Quarter Sessions. The pro- 
ceedings before the justice of the peace or Quarter Sessions' 
were governed, as all their proceedings are governed, by 
the rules applicable in a Court of Justice. 

The Housing Town Planning, etc.. Act, 1909, enacted a 
fresh system in regard to closii^ orders. The local authority 
itself could make an order; and an aggrieved owner could 
appeal to the Local Government Board. The Local Govern- 
ment Board were empowered to make rules settling their 
procedure under the Act ; and the rules were to include a 
provision that the Board should not dismiss an appeal 
without having' held a public inquiry. 

Now, if the Board were bound to act on the analogy of 
die procedure in a Court of Justice, it was necessary for 
them, in dealing with the app^ of the owner in the present 
case, to hear him before deciding the appeal. What, in 

*■ See i». 157 ff. 

* L»taf G«iin*nunt Bnmi v. ArHdg* [1915], A.C. lao. 
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fact, the Bct&rd did was to send an inspector to hold a 
public inqttity before whom the ownei^s case was argued, 
and the latter gave evidence. The inspector reported tp 
the Board, who dismissed the appeal. *'■ 

The House of Lords decided that the arrangements 
under the Act of 1909 were so completely changed from 
those of the Act of 1890, viz. in giving the appeal to execu- 
tive and not to judicial authorities, that the intention of the 
Legislature must have been that the executive authority 
should follow its own procedure, subject to the provisions 
of the Act, and not follow the analogy of the procedure of 
a Court of Justice. The only qualification stated was that 
the Board should act in a judicial temper and deal with the 
question referred to them without bias, giving to each of 
the parties the opportunity of adequately presentii^ their 
cases. “ The decision must be come to in the spirit and 
with the sense of responsibility of a tribunal whose duty it 
is to mete out justice ; ” ^ and it was decided that this 
requirement had been satisfied. 

The House of Lords showed their appreciation of the 
difference in the organization of an Executive Department 
from that of a Court of Justice, and of the resultii^ reason- 
ableness of the variation in procedure. 

Judicial Functions in Case of Providonal Orders — It 
was noticed, in discussing the legislative functions of the 
Executive, that Government Departments were frequently 
empowered to make Provisional Orders. Before the Order 
is made, it is, under the provisions of many of the enabling 
Acts, the duty of the Department to hold locally a public 
inquiry into the merits of a proposed undertaking, at which 
the applicants and their opponents may be heard. In some 
cases the inquiry is obligatory on the Department, if it is 
deemed desirable to proceed with the proposed undertaking. 
In other cases the inquiry is only held if the Department 
considers that such a course is necessary. These inquiries 
involve the Executive in work of a definitely judicial 


^ /Vr Haldane, L.C., at p. 132. 
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character; and, as a result, there is the strange picture 
of an executive authority acting in legislative and judicial 
edacities in respect of the same matter — ^and that a matter 
in respect of which it may have executive duties. This is 
a subject to which ft will be necessary to revert later. 

Quasi-Jadieial Fonetioiis — Finally, if the Executive 
desires that a matter of general public interest should be 
made the subject of independent quasi^ judicial investi- 
gation, without the object of deciding upon rights and 
liabilities, it is open to it to arrange for the appointment of 
a Royal Commission, or, under the provisions of the In- 
dustrial Courts Act, 1919,^ section 4, the Minister of Labour 
may, “ where any trade dispute exists or is apprehended,” 
either himself formally inquire into the causes and circum- 
stances of the dispute, or he may refer such matters as 
these to a Court of Inquiry, whose duty it is to investigate 
and report. The Minister may make rules in respect of 
the procedure of any Court of Inquiry, including rules for 
summoning witnesses, who can be required to give evidence 
on oath. The object of these quasi- judicial inquiries is to 
bring into focus the issues of a trade dispute, which may 
affect the public interest, so that a settlement may more 
easily follow. 


^ 9 & 10 Geo. 5, c. 69. 



CHAPTER IV 


THE FUNCTIONS OF THE LEGISLATURE 

Legislative Fimetions — In its early stages and before 
it had at^ined a separate entity, the L^islature was a 
deliberative body, whose function it was to discuss the affairs 
of the realm. This function remains. Discussions of 
questions of vitad national interest are frequently held in 
Parliament without any immediate legislative action being 
intended. But the Legislature is nowadays chiefly engaged 
in legislation proper, that is to say, in the formulation 
and enactment ef rules of conduct to be binding on the 
members of the State, or their repeal. These rules may 
confer powers or impose duties on the Executive. 

As has already been observed, the Legislature shares 
the initiation of legislation with the Executive, but the 
private members’ share is a small and, apparently, a 
diminishing one. 

In order that it may be contrasted with provisions of 
a different character, to be quoted later, a section of a 
statute strictly conforming to type may be chosen almost at 
random : — 

“ A tenant who has remained in his holding during two 
or more tenancies shall not, on quitting his holding, be 
deprived of his right to claim compensation under this Act 
in respect of improvements by reason only that the im- 
provements were not made during the tenancy, on the 
termination of which he quitsathe holding.” * 

This example comes within what is known as sub- 
stantive law ; but the Legislature also enacts laws dealing 

* Agricultural Holdings Act, 1923 (13 & 14 Geo. 5, c. 9), sect. 7. 
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with procedure, and does not leave that sphere to the 
Judiciary, except within definite limits of delegation. Thus, 
in the Administration of Justice Act, 1920,^ section 10, 
provides : — 

“ Where a judgment has been obtained in the High 
Court . . . against any person, the Court shall, on appli- 
cation made by the judgment creditor, and on proof that 
the judgment debtor is resident in some part of His Majesty’s 
dominions outside the United Kingdom to which this Part 
of the Act extends, issue to the judgment creditor a certified 
copy of the judgment.” 

A further classification of statutes, and one which may 
affect the Executive, is into mandatory, comprising what 
is tantamount to an order,' and directory, implying merely 
a general direction which may be acted upon, if and so far 
as thought proper. 

As remarked in Chapter II, it is well established in 
modern constitutions that the Legislature, or representative 
organ, is also the organ to authorize the collection and 
expenditure of public moneys ; and the Acts of Parliament 
which, for instance, provide for the appropriation of funds 
for definite purposes gives this fiscal control a legislative 
character. Yet a section in an Appropriation Act, 
which appropria'tes so many million pounds to such and 
such services and purposes, is easily distinguishable in 
character from the rules of conduct instanced above. 

A somewhat similar explanation can be given for the 
seeming failure of an Act, which runs thus, to comply 
with standard : ” The approval of Parliament is hereby 
given to the Treaty set out in the Schedule to this Act.” * 
The Legislature’s approval, where required, is most natur- 
ally made known and recorded in the form used in the 
organ’s more normal activities. 

QuaM-Exeeutive Funetlons — ^The exclusive power of 
the Legislature to l^islate and the absence of any limit 

* to & II Geo. s, c. 81. 

* Anglo-Ftendi IVeaty (Defence of France) Act, 1919 (9 & 10 Geo. 5, 
c. 34 )- 
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to that powder have been noticed ; and there will be noticed 
•the effective position of the representative organ as a 
“ maker " and “ breaker " of &cecutiv^ But Parliament 
does not govern; and, therefore, statutes, which, apart 
from qualMcations sug£;ested in the preceding paragraphs, 
deal only with a particular case and do not lay down a 
general rule, cannot be regarded as being strictly an exercise 
of the legislative function. 

A reason for the passing of statutes of this class two 
hundred years ago is pdnted out by Maitland.^ He attri- 
butes it to Parliament’s jealousy of the Crown, and suggests 
that “ to have erected boards of Commissioners empowered 
to sanction the enclosure of commons or the widening of 
roads, to have enabled a Secretary of State to naturalize 
aliens, would have been to increase the influence and patron- 
age of the Crown.” An earlier reason would be the exercise 
by the Legislatureof executive as well as l^islative functions, 
owing to the confusion arising from the process of the 
separation of the main organs of government.* 

As a casual example of the exercise by the Legislature 
of executive functions in times past, there may be taken a 
public statute of 1765,* ” for cleansing and lighting the 
streets, lanes, and passages within the towns of Man- 
chester and Salford in the County Palatine of Lancaster ; 
and for providing fire-engines and firemen ; and for pre- 
venting annoyances within the said towns.” There were 
passed, too, about this period many public Acts for 
” maintaining, regulating, and employing ” the poor within 
specified parishes, and for repairing and widening roads in 
specified districts.* 

Maitland proceeds to describe how, at about the middle 

* “ Constitutional Histofv,” pp. 383-4. 

* See p. 8. *5 Geo. 3, c. 81. 

* Between 1760 and 1774 452 Highwiw Acts were passed. Between 
1702 and 1750 there were passed 112, and between 17^ and 1810 there 

passed 2921 Enclosure Acts.— C. G. Robertson, “ England Under the 
Hanoverians,” 6th ed., pp. 331, 335. No one can read manjr Hanoverian 
statates without being impreiM with the mass of administrative detail 
which thejr contain. 
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of the nineteenth century, Parliament “ giv<» up .the 
attempt to govern the country, to say what commons 
shall be enclosed, what roads shall be widened. ... It 
begins to lay down general rules . . . and to entrust their 
working partly to officials . . . and partly to the Law 
Courts.” There was, too, at the period mentioned a 
measure of decentralization. * 

It is not easy at the present day to point to any whole 
statute as involving an exercise by the Legislature of the 
executive function. ludeed, so far from there being a 
retention by the Legislature of executive functions, the 
tendency, as has been seen, is an opposite one, namely 
for delegation of legislative functions by the Legislature 
to the Executive. There are, however, to be found pro- 
visions in sections of Acts of Parliament, which cannot 
be described as furnishing rules of conduct. They are in the 
nature of executive acts. In the Universities of Oxford 
and Cambridge Act, 1923,^ for instance, powers are con- 
ferred on Commissioners and others; and the sections 
conferring those powers conform to standard. But section 
I (i) enacts that ” there shall be two bodies of Commis- 
sioners ” ; and sections 2 and 3 proceed to provide that 
named persons shall be Commissioners. It is, however, 
clearly convenient that the executive act of appointing 
the Commissioners should be recorded in connection with 
the definition of their powers. A more difficult case to 
assess is the provision of the Summer Time Act, 1922,* 
section i (1), which runs : ” The time for general purposes 
in Great Britain shall, during the period of summer time, 
be one hour in advance of Greenwich mean time.” 

Loeid and Private Lec^latfon— The enactment by the 
Legislature of Local or Private Acts, dealing with local under- 
takings is in a different category from Public Acts, and has its 
historical origin in petitions to Parliament, acting in a quasi- 
judicial chamcter. This class of the Legislature’.s activities 
will be men^ned again at the end of the present chapter, 

* 12 & 13 Geo. 5, c. 22. 


* 13 & 14 Geo. 5, c. 33. 
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in connection wilih the quas^judicial nature of some of the 
Legislature’s functions. It is not always found simple in 
practice to determine whether a particular Bill should be 
dealt with as public or private, the criterion being whether 
the citizens of the State as a whole or only certain citizens 
or the citizens in a certain locality are affected. The 
practice of classing Bills concerning the Metropolis as public 
and tHbse concerning the City of London, generally, as 
private indicates how close is the distinction. 

There has been of recent years a notable decline in 
Private Bill legislation. This has been attributed by Sir 
C. Ilbert to {a) the expense, {b) the ground being covered 
by general public Acts, like the Public Health Acts, and 
{c) the substitution of Provisional Order machinery. 

Personal Aets — ^There must be mentioned a special class 
of statutes passed by the Legislature, which do not, strictly 
. speaking, involve the exercise of the legislative function, 
since no rule of conduct is enacted, namely Personal Acts, 
e.g. Name Acts and instate Acts. When, therefore, there are 
cases in which it is desired to change a name or to ob- 
tain additional powers in connection with settled estates 
and it is difficult, otherwise, to secure effective authority, 
resort is made to the Legislature, which supplies the 
authority in the form of a Personal Act of Parliament. 
The most comprehensive explanation of the practice of 
passing these Acts is found, perhaps, in the unlimited 
nature of the Legislature’s powers. 

Judicial Funettons— So far there have been discussed 
instances of activities of the Legislature of a quasi-executive 
nature. Next there fall for treatment instances of the 
exercise by the Legislature of functions which are of a 
judicial or quasi-judicial character. In this treatment there 
will be excluded the activities of the House of Lords, 
acting as a final Court of Appeal, since, as has been suggested'- 
above, this Court is in effect separate from the Legislature 
and is essentially a part of the Judiciary. 

/ The judicial functions of the Legislature may be con- 
( sidered under two main heads : (i) where the interests of 

4 
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l^e State are immediately and closdy concerned, and (ii) 
where the jurisdiction is connected with the constitution 
or proceedir^nis of the Legislature itself. 

High Hatton of IHato : (i) (a) Impeachment and Acts 
of Attainder , — Impeachment by the Commons [so that 
the person impeached might be tried before the Lords] 
for high crimes and misdemeanors beyond the reach of the 
law, or which no other authority in the State will prosecute, 
is a safeguard of public liberty, which happily in modem 
times is rarely called into activity." ^ With an Executive, 
depending on the will of the ^ple, and a pure Judiciary, 
having jurisdiction over members of the Executive, there 
is little, if any, need for these special measures. 

Other countries retain provisions for impeachment in 
their formal constitutions. There is provision in the 
French Constitution of 1875, in the Constitution of the 
German Commonwealth of 1919 ; and the article on the 
subject in the Constitution of the United States remains ; 
but it provides that judgments in cases of impeachment 
shall not extend further than to removal from office of 
honour, trust, or profit under the United States, the party 
convicted being, nevertheless, liable to trial and punish- 
ment by the ordinary process of law. This involves a re- 
cognition, similar to that in this country, that the sphere 
of the Judiciary should not be trenched upon any further 
than the interest of the public demands. 

The practice of passing bills of attainder and of pains 
and penalties has, it seems, ceased to exist ; and it need 
simply be noted that, by this procedure, the Commons were 
judges of equal jurisdiction with the Lords, and not merely 
accusers and advocates, as in the case of impeachment. 
The parties who were subjected to these proceedings were 
permitted to defend themselves by counsel and witnesses 
before both Houses. 

(^) Committees of Inquiry . — ^The Legislature hav^ on 
many occasions, during the last 250 years, ^pointed 
^>ecial or select committees to inquire judici^ly into 

* May, " Parliamentaiy Practioe,” 12th ed., p. 588. 
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opeiul^fla of government which appeared to have been mis- 
mana^d, for instance, the conduct of the war in Ireland in 
i68p, and the administration of the Amy bdore Sebastopol 
in 185 5 . Difficulties in regard to evidence before analogous 
committees of inquiry have now been met by a recent 
statute.* If it is resolved by both Houses of Patiiament 
'that it is expedient for a tribunal to be established for 
inquiry into a definite matter described in the Resolution as 
of urgent public importance, and if in pursuance of the Re- 
solution a tribunal is appointed for the purpose, either by His 
Majesty or the Secretary of State, the instrument of appoint- 
ment may confer on the tribunal the powers of the High Court 
concerning attendance, examination of witnesses, and pro- 
duction of documents, together with the right to l^in^ 
persons before the High Court with a view to their punish- 
ment for contempt. 

Consttttttton and Prooedure of Legislature: (ii) (a) 
Trial Of Peers and Peerage Claims. — ^The House of Lords 
claims the right to try its own members, if charged with 
treason or felony. This House, too, has, in effect, juris- 
diction, exercised through its committee for privileges, in 
respect of claims to peers^es and offices of honour. 

{b) Contempt or Breach of Privilege. — ^Both Houses 
exercise judicial functions in caise of contempt or breach 
of privilege. Sir Erskine May has divided breach of 
privilege into four classes : (i) disobedience to general 
orders or rules of the House, (2) disobedience to particular 
orders, (3) indignities offered to the character or proceedings 
of Parliament, (4) assaults on or insults to members, or 
refiection upon their character or conduct in Parliament, or 
interference with the officers of the House in discharge of . 
their duty. 

The person of whom complaint is made is ordered to 
attend the one House or the other, as the case may be ; and, 
strangely enough, he may receive different punishment 
according to the House which is concerned. The House of 

^ TribumU of Inquiry (Evident) Act, 1921 (ii Geo. 5, c. 7). 
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Lords may impose a fine as well as imprison the offender ; 
hut tile House of Commons can, nowadays, only punish 
by imprisomnent. In the case of the House of Lords, the 
imprisonment may be for a fixed period, and may attend 
beyond tiie termination of the session. In the case of the 
House of Commons, the imprisonment is not for a fixed 
term, but during the pleasure of the House, so that a 
prorogation has the effect of entitlii^ the offender to his 
immediate discharge. 

(r) Disputed Elections to Membership of the House of 
Commons . — It seems that, prior to the sixteenth century, 
questions relating to the election of members of the House 
of Commons were determined by the King in Council; 
but in the sixteenth century the Commons successfully 
asserted their right to exercise this function. The position 
was a difficult one. The Commons were impelled to retain 
the jurisdiction, as concerning their own constitution ; and 
yet it was apparent that every disputed case would, owing 
to the inherent frailty of politicians, be treated as one to 
test the strength of political parties. The Grenville Act 
of 1770, which provided for the setting up of committees 
selected by lot for trial of election petitions, was framed to 
place the procedure in these cases on a more equitable basis. 

Now, by the provisions of statutes of the 'latter half 
of the nineteenth century,* a compromise has been 
reached. The trial of disputed elections is confided to two 
ju(^es of the King’s Bench Division of the H^h Court, 
who are so appointed that it is impossible for the Legislature 
or the Executive to influence their selection. But the de- 
cision and the action to be taken upon it are not matters 
for the Judiciary. They are retained, if only as a matter 
of formality, by the House of Commons. When, therefore, 
the ju<^es have reached their decision, they certify it to 
the Speadcer ; whereupon the certificate is ordered to be 
entered in the Jounuds of the House and the necessary 

* Farliftsnentary Elections Act, 1868 (31 & 32 Viet. c. 125), Parliamen- 

Elecdofit and Corrupt Practioii Act, 1879 (4^2 A 43 Viet. c. 75)i ^ 
Supreme Court of Judicature Act, 1881 (44 & 45 Viet. c. 68). 



THt FUNCTIONS OF THE LEGISLATURE 5S 

directioQS are given by the House for earring the decttion 
into esoBcution. In the result the House of Commons 
retain the form of jurisdiction, while the substance (tf it is in 
the Judiciary. 

fo France and the United States the Constitutions 
provide that each Chamber of the L^islature shall be 
the judge of matters arising out of the disputed elections ; 
but in ^e new Constitution of the German Commonwealth, 
an interesting variation of practice is found. It is provided ^ 
that an Electoral Commission shall decide disputed elections. 
The Commission is to consist of members of the Legislature 
chosen by the latter for the life of the assembly, and of 
members of the National Administrative Court, to be ap- 
pointed by the President of the Commonwealth on the 
nomination of the President of this Court. 

Private Bill Proeedure — It has already been remarked 
that the quasi-judicial functions of the Legislature, which 
are exercised in connection with Private Bill procedure 
may be traced to a period when the Legislature heard 
petitions of a character which could not be effectively 
disposed of elsewhere. At the present day the promoters 
of a Private Bill and the petitioners (opponents) are much 
in the position of suitors. They appear by counsel and 
have to prove their case. If the promoters abandon the 
Bill, the Legislature, although it may regard it as beneficial 
to the community, takes no steps to pass it into law. The 
recovery of costs by the successful party is an additional 
factor likening the procedure to such as are strictly judicial. 
It is provided by statute,* that, when the Committee 
of either House of Parliament on a Private Bill decides 
adversely to the promoter or petitioner, the other party 
may recover costs to be taxed by the Taxing Officer of the 
House. Similar quasi-judicial procedure is adopted by 
select committees of either House on Bills for confirming 
Provisional Orders. 

In ^e United States this quasi-judicial method of treats 
ing Private Bills is not adopted. 

' Chap, i, sect U, art 31. * 28 ft 39 Viet. c. 27, aect*. i and 2. 



CHAPTER V 

THE FUNCTIONS OF THE JUDICIARY 

Jadidal Funetloiu — Sidgwick, in his “ Elements of 
Politics," * has said that the importance of the Judiciary 
in political construction is rather profound than prominent. 
Hiis is a remark which can safely be applied to the functions 
of the Judiciary in the British Constitution. In the case of 
other States, like the United States, where the Judiciary 
is guardian of a written constitution, in the sense that it can 
declare laws passed by the Legislature to be invalid (but 
only, be it noted, in the case of a matter being litigated), 
its influence is, perhaps, more extensive and certainly more 
obvious.* 

The functions of the Judiciary are unlike those of 
the Executive and the Legislature in being exercised 
without initiative. Yet it must be remembered that, 
although the Judiciary must always wait until its inter- 
vention is invoked, it has a peculiar tactical advant£^e 
in saying what, in actual practice, the law is. The Legis- 
lature, or the Executive, may have the first word in the 
workii^ of the constitutional machine ; but the Judiciary 
I has the last. An American lawyer * put the point in 

( ' extreme form, when he remarked : “It has sometimes 
been said that the law is composed of two parts — ^legis- 
j^lative la# and judge-niade law; but in truth all the law 

* P. i8i. 

* Tbe Tudid»l Ctonmittee of the Prhy Council can dodare lams of 
Dominion Tegifilatum invalid, subject to the saine qualifications as thos^ 
stated above, where Dominions have written constitutions. 

* Gray, “ Nature and Sources of Law,” p. 124. 
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' « judge^made law. The shape in which a statute is imposed 
i ^ the community as a guide for conduct is that statute, 
as interpreted by the Courts. The Courts put life into the 
dead words of the statute." 

The Judiciary, then, decides the cases which come before 
it ; and this function falls strictly within the standard (rf ^ 
" the application of the law with a view to the enforcement 
of its due observance, so as to effect the defence of rights and 
the suppression of wrongs." But the Judiciary also exercises i 
certain legislative and executive functions, which have, in 
practice, been found to be inseparable from its office. 

First, it will be convenient to consider, with respect to 
the Courts’ function of decidii^ cases, how far they make 
law, or incidentally legislate in the process. The functions 
which are directly legislative and executive will be l^t to 
the latter portion of this chapter. 

How Far the Judieiary LOgislates when Deeding 
/ Cases — (0) The system of case law. (b) Interpretation of 
statutes, {c) The application of the principle of public 
policy. 

(a) System of Case Law: ffistory— The Common Law, 
which, with statute law, is substantially the law ad* 
ministered by the Courts, is compounded in a mysterious 
way of custom and judicial precedent. In the early stages 
of the development of the Judiciary statute law, as it has 
come to be understood to*day, scarcely existed, and the 
judges had the exclusive power " to lay down what the 
general custom of Ei^land, in other words, the Common Law, 
for the terms are synonyipous in our books, must be taken 
to be." ^ Thus the consolidation of royal jurisdiction and the 
adoption of a uniform syston of administration of justice, 
which were outstanding characteristics of early English con^ 
stitutional history, led to a system of judici«d precedent. By 
the time of Henry III diverse bodies of custom had become 
unified into the laws and customs of England ; and the 
judges, if % custom was not apparent to fit the case, looked 
into their consciences and there, discovered a rule. 

^ Pollock, ** Exponsioii of Uw Conunon Low,*’ p. 48. 
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In the fourteenth century they frankly characterized 
their decisions as having the effect of legislation. At this 
period the self-consciousness, which became evident at a 
later date, is not discernible. When discussing an avowry 
by the Statute of Marlborough, Bereford, C.J., declared: 
“ By a decision of this avowry we'Shall make a law through- 
out the land ” ; ^ and Hengham, J., in defining the scope of a 
writ of deceit, proclaimed : “ Consider this henceforth as 
a general rule.” ■ 

Durii^ the fifteenth and sixteenth centuries the Common 
Law was even vaunted as a means of reform superior to 
that of Parliament. It was claimed by a lawyer of the 
fifteenth century that the class legislation of Parliament 
was d^eated by the national legislation of the ju(^es ; ’ 
and Coke alleged that the judicial decision in Taltarum’s 
Case effected a reform which had often been rejected by 
Parliament* 

In respect of the eighteenth century an interesting 
comparison has been drawn between Lord Mansfield’s 
advocacy and, indeed, his use of judicial authority as a 
means of effecting reforms in the law, and the advocacy 
of Bentham, the author of the “ Theory of Legislation,” 
of the adoption of the method of enactment of laws by the 
Legislature.* 

Until well into the nineteenth century, the main body 
of the law of the land was judge-made law ; and, although 
subsequently the vast output of legislative enactment has 
turned the balance more equally, the law which is applied 
in the Courts to-day is, in very large proportion, the Com- 
mon Law of England. The following quotation from 
Professor Dicey’s “ Law and Opinion,” * is still sub- 

* Fenaurv. Blund (1310), Y.B., 3 & 4 Ed. 2, 161 (.Selden Sode^ S«ries). 

* Aium^ (1305), Y.B., 33 & 35 Ed. I, 6 (Rolls Seriesl. Both these cases 

are quoted by Plunknett, “ Interpretaticm of Statutes in Fourteenth Cen- 
tuiy,”p. 22. ' 

* scnitton, “ The Land in Fetters,” p. 76, quoted by Pollard, “ Rvolution 
of Parliament,” p. 252. 

* Pollard, loc. dt. 

* Dicey, “ Law and OjnnioD,” p. 165. * P. 362. 
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s f^nriftHy taiie ; " Nme*tenth8, at least, ol the law of 
contract, and the whole or nearly the whole of the law of 
torts are not to be discovered in any volume of the statutes." 

He further remarks that many Acts of Parliament, like the 
Sale of Goods Act, 1893, or the Bills of £xchai^:e Act, 1882, 
are little else than reproduction in a stktutory shape of 
rules originally established by the Courts. 

Law-Making Preeedent — ^The principles on which 

a judgment given in deciding a case may be applied in 
subsequent cases cannot be said to be clearly established. 
The general rule is that only the actual grounds for decision, 
and not mere dicta, are binding upon Courts of co-ordinate 
and inferior jurisdiction. Lord Halsbury, being desirous 
of checking the widest applicability of a ratio decidendi 
once said : ^ “ Every ju(%ment must be read as appli- 
cable to the particular facts proved, or assumed to be 
proved, since the generality of the expressions which may 
be found there ax^ not intended to be exposition of the 
whole law, but governed and qualified by the particular 
facts of the case in which such expressions are to be found." 

He added that “ a case is only an authority for what it 
actually decides," and denied that it could be quoted for 
a proposition that might seem to follow logically from it. 

But a non-reliance on mere dicta and an acceptance of 
Lord Halsbury’s qualifications will not preclude a judge 
from giving a decision. A judge can never say : “ There 
is no statute law on this point, nor can I find any cases 
bearing on it, so that judgment cannot be given." He 
cannot propose to delay until the Legislature rectifies the 
omission. If there are dicta applicable, due weight will be 
given to them. If there is a complete absence of authority 
the decision must be based on principles of natural justice, 
though there seems to be occasional hesitation in admitting 
this. 

A notable instance of the creation of law by the Judiciary / 
in the absence of any precedent or other authority is the ^ 


* In Quinn t. Ltathtm [1901], A.C. 495, at p. 506. 
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case of Priestiey V. FowUr.^ This case provides the basis 
of the important rule cd "common employment"' — that 
a master is not responsible for negligent Wm done by one 
of Ins' servants to a fellow'^ervant engaged in common 
employment. Neither party was able to discover in all 
the law-reports a decision to quote in his favour. And 
Lord Abinger, C.B., in giving judgment for the master, 
observed : * " It is admitted that there is no precedent 
for the present action by a servant i^nst a master. We 
are, therefore, to decide the question upon general principles^ 
and in doing so we are at liberty to look at the conse- 
quences of a decision the one way or the other." The 
main principle in fact adopted was that a servant impliedly 
agrees to run the risk naturally incident to the employ- 
ment undertaken by him, and that one of these risks is 
that of harm due to the negligence or incompetence of his 
fellow-servants; but it was an entirely novel principle 
evolved by the Court in that case. 

Again, instances can be quoted of the Judiciary basing 
decisions on natural justice, not so much from the point 
of view of convenience as morality. Not many years 
ago a woman of full age had been convicted of man- 
slaughter,’ since she had failed to feed and attend to her 
aunt, an old lady, with whom she lived alone. The case 
came before the Court of Crown Cases Reserved. It ap- 
pesued that the old lady had provided the finances of the 
household, the prisoner being without means; and the 
former was, during the last ten days of her life, incapable 
of moving or obtaining outside assistance. The niece 
apparently entirely n^lected her aunt. The law provided 
for punishment in the case of similar n^lect of children, 
but was silent regarding persons of fuU age. In these 
circumstances. Lord Coleridge (in a judgment in which 
Hawldiis, Cave, Day, and Collins, J.J. concurred) re- 
marked:’ “There is no case directly in point; but it 
would be a slur upon and a discredit to the administration 

M1837), 3M. & W. I. *Atp.s. 

• iP V. /ntttm [1893], I Q.B. 451. « At p. 454. 
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of justice in thi^ country if there were any doubt as to 
the leg^ prindpie, or as to the present case being enthin 
it. The prisoner was under a mond obligation to the 
deceased from which arose a l^al duty towards her ; that 
legal duty the prisoner has wilfully and deliberately left 
unperformed. . . It was dedded that the prisoner was 
properly convicted.^ 

Limi ts on Legislative Capadty — ^Does, then, the Judi- 
ciary legislate by means of its decisions ? A system which 
admits judidal precedents as binding authorities dearly 
involves the making of new law by the judgea The 
Common Law and Statute Law are intei^reted and so de- 
veloped. Additions are made to them. In so far, there- 
fore, as l^islation means the making of laws, the Judiciary 
legislates by means of its decisions ; and Bacon’s warn- 
ing that the judge’s office is jus ditere and not jus dare 
does not constitute a fair distinction. But, in so far as 
legislation implies a capadty to reverse the existing law, 
the Judiciary cannot be said to l^islate through precedent. 

Where there are Courts, one above the other, to which 
appeal can be made, the Court hearing an appeal is able 
so to interpret the law as to reverse the decision of the 
Court below ; but it is bound by its own previous decisions, 
so that, when a case comes before a final Court of Appeal, 
a point of law once decided by it is or should, it seems, be 
incapable of reversal by that Court. The House of Lords, 
in a case decided not many years ago,* made its position 
in this re^d quite clear. The Earl of Halsbury, L.C., 
in giving judgment,* observed that “ a decision in this 
House once given upon a point of law is conclusive 
upon this House afterwards ... it is impossible to raise 
that question again as if it was res wtegra and could be 
re-atgued, and so ^e House be asked to reverse its own 

I ^ ^ ^ assumed that, in cases of absence of authority, the 

^uoioaty always converts moral into legal obligations ; Lord Herschdl, fiw 
“wtance, in Dirry v. Ptek (i889)> >4 A.C. 337, at p. 376, insisted that such 
a creation of lial^ty was a matter for Uie Legislature. 

A o Street Tramuxms Co. Ltd. v. London County Conncii [189S], 

*•^•375. 'Atp. 379. 
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decision.” He added that it could not , be denied that 
cases of individual hardship might arise and that there 
might be currents of opinion in the legal profession that 
a particular judgment was erroneous, but concluded that 
such occasional interference as this with abstract justice 
was not to be compared with the inconvenience of incon- 
clusiveness. Lord Halsbury finally declared that ” nothing 
but an Act of Parliament can set right that which is alleged 
to be wrong in a judgment of this House.” Though he 
. did not say so expressly, there is the clear implication that 
a different decision would involve the Judiciary in the 
exercise of full legislative functions. 

This principle had, perhaps, been weakened by decisions 
in recent years by the Judicial Committee of the Privy 
Council. In a case decided by the Committee in 1877,^ Lord 
Cairns, L.C., remarked : * “In the case of decisions of final 
Courts of Appeal on questions of law affecting civil rights, 
especially rights of property, there are strong reasons for 
holding the decisions, as a general rule, to be final as to 
third parties. The law as to rights of property in this 
country is, to a great extent, based upon and formed by 
such decisions.” Later in his judgment, however, he ob- 
served it would be difficult to Imld that decisions on 
questions of law affecting civil rights were as to third parties, 
under all circumstances and in all cases absolutely final, but 
that they certainly ought not to be re-opened without the 
very greatest hesitation. He then proceeded to point out 
that the case he was deciding, where the question was, 
whether or not certain practices were offences against the 
laws ecclesiastical, was not one affecting civil rights, so 
that, being a proceeding which might come to assume a 
penal form, the tribunal, even though of last resort, ought 
to be slow to exclude any fresh light which might be brought 
to bear on the subject. The decision was approved in a later 
case ; * but it has only, it seems, been cited in eccl^iastical 
cases. And, now, no general reliance can be placed on it. 

* Ridsdalt v. CHfton (1877), 2 P.D. 276. ‘ At p. 306. 

* Read v. Bishop of Lincoln [1892], A.C. 644, at p. 654. 
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It will be seen, therefore, that “judge-made law is 
real law,” and is more than “ the mere interpretation of 
law “ ,' ^ but it is not legislation in the full meaning of that 
term. 

Under the Criminal Appeal Act, 1907,* section l (6), 
appeal from the Court of Criminal Appeal to the House of 
Lords (which is now substantially a part of the Judiciary 
when acting as a Court of Appeal) is only permissible if the 
Attorney-General gives his certificate that the decision of 
the Court of Criminal Appeal involves a point of law of 
exceptional importance, and that it is desirable in the 
public interest that a further appeal should be brought. 
This section contains an interesting implication that the 
Legislature regards the function of determining doubtful 
points of law as separable from that of deciding the cases 
in which these points arise. It is, however, proper to add 
that, subject to the remarks to be made later in this chapter 
regarding declarations of right, the Judiciary will not take 
upon itself the function of deciding questions of an abstract 
and general character, until they come before it in actual 
litigation regarding concrete disputes. The Judicial Com- 
mittee of the Privy Council has on various occasions 
refused to adopt this course.* 

{b) Inte^retation of Statutes — ^The effect of a decision 
of the Judiciary based on the interpretation of a statute 
is similar to that of a decision based on the interpretation 
of the Common Law. But the principles laid down by the 
Judiciary in r^ard to the extent of their powers of in- 
terpreting statutes may be discussed under a separate 
head, since in this respect its capacity is more circum- 
scribed. Moreover, in the interpretation of statutes as 
opposed to the interpretation of the Common Law, the' 
Judiciary is at the present day under the necessity of 
regarding the intention of the Legislature, a separate organ 


* Cf. Dicey, “ Lew and Opinion,” pp. 488 ff. 

*7 7i c. *3. 

f Attomty-G€mral f»r Ontarw y. Attorn^-General for Canada 

I A.C. 598. 
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^hose position in regard to iaw>maldng, at least, is supreme. 
This distinction has its counterpart in the practice of the 
Courts ; for, when a decision of a Court, not involving the 
interpretation of a statute has been acted upon without 
question for a long period of time, it vdll generally be fol- 
lowed by Courts of higher authority, whatever their own 
views may be. But the Courts of higher authority do not 
fed themselves at liberty to adopt this cour^ in their duties 

interpreting statutes, where the statutes are unambiguous. 

Intention of Legtadsture — ^The Courts, then, in inter- 
preting Acts of Parliament must interpret them according 
to the intention of the Legislature ; for it must alwajrs be 
assumed that the Legislature was possessed of intentions 
in respect of every word of every statute enacted by it. 
As a matter of hard fact, however, the cases which arise 
for interpretation are nearly always those in which it is 
tolerably dear that the L^islature had no real intention 
at all.^ 

In the early fourteenth century the intention of the 
Legislature wasamatter of personal knowledge to the ju(^es: 
they attended Parliament, and assisted in drafting statutes. 
Later in the century, however, when the separation between 
L^slature and Judiciary was becoming more real, the 
intention of the Legislature in regard to the important 
statutes of Edward I was drawn from judicial tradition ; 
and still later, after further constitutional development, 
the intention was, as at the present time, inferred by 
reference to the statute alone.' What, then, are the rules 
now followed by the Judiciary in gathering the Legislature’s 
intentions from the words of the statute ? 

Interpretation of statutes may be divided into two 
classes : first, the class where the words to be interpreted 
are unambiguous, and secondly, the class where they are 
ambig^tious. 

(i) Where tin Words are UBambignous— In this case 
there must be no questioning by the Judiciary of the in- 

* Cf. Gray, “ Nature and Sources of Law,” p. 

* Phmlutett, Of. dt, pp. 49-55. 
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tetttions of L^iislatare; Since the words adooit of but 
one meaning, tibe judges, however assured they may be 
that the Legi^ture really must have meant something 
else, cannot give effect to that assurance, subject to the 
entailment of actual repugnancy. The following remarks 
of famous judges indicate the strict attitude which ' is 
adopted : — 

Lord Brougham ; * “ If we depart from the plain and 
obvious meaning ... we do not in truth construe the Act, 
but alter- it. . . . We supply a defect which the Legis- 
lature could easily have supplied. . . . This becomes 
peculiarly improper in dealii^ with a modem statute, 
because the extreme conciseness of the ancient statutes 
was the only ground for the sort of legislative interpre- 
tation frequently put upon their words by the judges.” 

Lord Tenterden : * “ Our decision . . . may in this 
particular case operate to defeat the object of the Act ; 
but it is better to abide by this consequence than to put 
upon it a construction not warranted by the words of the 
Act, in order to give effect to what we may suppose to have 
been the intention of the Legislature.” 

A remarkable illustration of the dilemma is supplied by 
a case,* in which the point at issue was whether or not a 
citizen, who had been excused payment of poor rate for 
one year on account of his lack of means, should for ever 
be disenfranchized because the statute prescribing the 
qualifications for registration required that a man must 
have paid “ all poor rates that have become payable.” 
The meaning of these words is perfectly clear, yet the 
conclusion that he should be unable to be registered as 
a voter, although he had paid rates in respect of years 
subsequent to the year when he was excused, was realized 
by the Court to be unreasonable, and almost absurd ; but 
Willes, J., in giving judgment,* repudiated the notion that 

* Gwynne v. Bwrtull (1840), 7 Cl. & F. 696. 

* In jr. V. Barham (1828), 8 B. & C. 99, quoted in Maxwdl, Inter- 
Ptvtaiaon of Stotutee.” 6th ed., op. 9, 10. 

*.d*»/v.Zw(i8yi),L.R.6CP.36s. *Atp.37i. 
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“ it is competent to a judge to modify the language of an 
Act in ord^ to bring it in accordance with his views of 
what is right and reasonable.’* 

There must be mentioned, so as further to delimit the 
extent of the Judiciary’s poyrers of interpretation, an 
obsolete principle of interpretation, in pursuance of which 
it was claimed by the Judiciary that, although a case did 
not fall within the clear words of a remedial statute, it 
should by equitable construction be held to be within the 
remedy, if it were within the general object or mischief of 
the Act. Various attempts were made in the course of 
the eighteenth century to revive this principle, sometimes 
under the description of legislation by construction; but 
it may now be definitely regarded as dead,^ like another 
which flourished centuries ago when the Judiciary was 
closely allied to the Legislature, namely, the principle of 
“ Exceptions out of the Statute.” By this latter principle 
the Courts, exercising wide discretionary powers excepted 
particular cases from the operation of statutes, although 
they contained little or nothing to warrant the procedure.* 
Comparable to these obsolete principles is one of more 
recent growth, to the effect that a statute should be con- 
strued according to policy or public policy. The Earl of 
Selborne, in considering the construction of a section of 
a Bankruptcy Act, suggested to the House of Lords * that 
it is not for the Judiciary to decide matters of this nature 
“ under the influence of considerations of policy, except so 
far as that policy may be apparent from, or at least con- 
sistent with, the language of the Legislature in the statute 
or statutes on which the question depends.” And, as 
lately as 1916, Lord Parker,* in dealing with this suggested 
principle (also in a bankruptcy matter), had occasion to 
remark: ” In construing an Act, which, on the face of 
it is intended to modify public policy for the benefit of 

^ See Maxwell, oj). cit., pp. 447-57. 

• Plunknett, op. dt., pp. 57 ff. ^ 

• In H^dy V. 13 A.< 

^ In HoJlinshead v. HwUion [1916}, 





i'Hi FtmCTlCWS OF -ntE ffSmclAXV 6$ 

the creditoiA of a bankrupt, it wo«ild be wrong for any 
Court of law to limit the plain meanii^ of &e wor^ 
used by appealing to the public policy intended to be 
modified. The only policy which such a Court tan consider 
is the ptiblic policy embodied in and appearing on the face 
of the Act itself.” 

The application of the principle of public policy to 
decisions on the enforceability of contracts and conditions 
is discussed under head (c) below. 

fii) Wkere the Words are AmUguons — Here the Courts 
are free to indulge in suppositions and to draw inferences. 
They may look at the circumstances surrounding the 
passage of the Act in question into law. A dictum, which 
has often been cited with approval,^ defines the sources 
from which the Judiciary may, in the case of ambiguity, 
ascertain the intention of the Legislature. It may be 
collected “ from the cause and necessity of the Act being 
made, from a comparison of its several parts, and from 
foreign (meaning extraneous) circumstances, so far as they 
can justly be considered to throw light upon the subject.” 

(c) Ike Applioation of the Prinelple of PuUie Polley— 
This is the third head, under which is discussed the extent 
of the Judiciary’s legislative capacity through the decision 
of cases. 

Few legal expressions have been so variously defined 
as * public policy ; ’ and few have been used with less 
uniformity. For instance, it has been chosen to describe 
the basis of certain exceptional liabilities in tort.* It has 
been confused, too, with the ‘ policy of the law,’ an ex- 
pression which, in so far as it has any definite meaning, 
refers to the trend or object of legal decisions or enact- 
ments. 

Present Itolts of Avsl&eallMtf — ^The more confined use 
of the expression ‘ public policy ' in legal terminology is 
to indicate the ground or standard by which certain types 

* /Vr Tamer, L.J., in Hamkins v. Gaihtrcole (1855), 6 De G.M. & G. 1, 
at p. 23. 

* Cf. Salnaond, “ iAW of Tort,” p. 125. 

5 
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of coatract and condition are held void. The ground of 
public policy is “ based on the necessity ... of preferring 
the good of the general public to the absolute and unfettered 
freedom of contract [or disposition] on the part of individu- 
als ” — a ground of more than passing interest to the political 
philosopher. The Court determines, on a balance, whether 
the interest of the general public will suffer more by allowing 
the contract or condition to stand good, or more by its 
interference with the particular individuals concerned. 
Account is taken of the factor, that this interference may 
involve a general uncertainty in respect of the effect of the 
law.* 

This ground of public policy in accordance with which 
contracts are held void is different from the ground of ille- 
gality, although contracts which are void, merely as being 
unenforceable, are sometimes mistakenly described as illegal. 
If a contract is illegal, the position is perfectly plain ; and 
the contract void accordingly. But the principle of public 
policy does not enable the Courts to declare every kind of 
contract to be void on the grounds mentioned above. In 
the course of its historical development, which must shortly 
be described, the application of the principle has been con- 
fined to a limited number of heads or types of contract of 
undesirable tendencies. 

The following heads of contract give a general indication 
of those which are now accepted as susceptible to the appli- 
cation of the doctrine of public policy.* 

(i) Agreements tending to injure the State in its rdations 
with other States. 

(ii) Agreements tending to injure the public service. 

(iii) A^eements tending to pervert the course of justice. 

(iv) Agreements tending to abuse of legd process. 

(v) Agreements tending to endanger the freedom or 
seeurify of marriage or the due discharge of parental duty. 

* Per Farwell, LJ., in Wilson v. CamUy [1908], i K.B, 729, at p. 739. 

* In the following paragraphs the term ** contract alone is often used 
for|conyenience when reference is intended also to ** condition/* 

* These heads are based on the divisions made by Sir W. Anson in his 
ook on the Law of Contracts. 
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(vi) Agreements tending to unreasonable restraint of 
trade.* 

Histwy of Growth of Prineiple of Publie 

As early as the fifteenth century there is evidence that 
a contract restrainii^; a man from exercising his trade, 
although not illegal, would probably have been held void 
on the popular or economic ground, rather than the legal 
one, that agreements tending to monopoly or the keeping 
up of prices should be discouraged.* This ground is 
analogous to that of public policy ; but it is not apparent 
that the mediaeval mind was prepared to appreciate the 
notion of the balance of interests involved in the latter 
ground. But there is no doubt that between the fifteenth 
and the eighteenth centuries the judges invented and estab- 
lished types or heads of contract, which, although l^[al, 
could be held void on general grounds not dissimilar to the 
present ground of pubUc policy. There waa an easy tram- 
sition from holding one contract void because its object 
was illegal at Common Law to holding another contract 
void because it tended too far towards an undesirable end, 
more or less coincident with the illegal object of the former 
contract. 

At the latter part of the eighteenth century, aind even 
in the first years of the nineteenth, the doctrine of public 
policy was still relatively undeveloped and uncertaun. As 
early ais 1711, however, the grounds for refusing to enforce 
contracts in unreaisonable restraint of trade were given ^ as 
(i) mischief to the party restrained, and (ii) mischief to the 
public “ by depriving it of a useful member.” And in the 
middle of the eighteenth century Courts of Equity were 
relieving aigainst contracts, like marriatge brokaige contraicts, 
on grounds of “ dangerous tendency,” “public mischief,” 

* Tb» standard of sexual immorality, although often considered with 
the principle of public policy is, eenerally speaking, distinct from it, Con- 
tra^, whose object is to do someming sexually immoral, are illegal. Those 
which tend to this class of immorality are probably based on unmoral con- 
sideration, viz. no good consideration, and are thus invalid for this reason. 

* Cf. the famous Dittos Out (1414), Y.B., 2 Hen. St fo. 5, pi. 26. 

*By Parker, C.J., in MUehel v. R^oUs (1711)1 i P. Wms. 181, at 
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or “ public utility,*’ though Lord Hardwicke in a case of 
this class expressed the surprising view that “political 
arguments in the fullest sense ’’ must affect tbe application 
of these principles.* Again, Lord Mansfield, in a case heard 
in 1775, seems merely to have r^arded the doctrine as being 
based on immorality. “ The question,” he said,* “ is 
whether in this case the plaintiff’s demand is founded upon 
the ground of any immoral act or contract, or upon the 
ground of his being guilty of anything which is prohibited 
by the positive law of this country ,* ” and he described the 
principle of “ public policy ” as being based on the refusal 
of the Courts to lend their aid to one who grounds his 
cause of action upon an immoral or an illegal act. 

Egwton V. Bnnrnlow, the Prinei^ of Public Poliey at 
its Height — ^The doctrine of public policy reached a critical 
stage in the renowned case of Egerton v. Earl Broumlow * 
in which the free discretion of the Judiciary was strenuously, 
but unsuccessfully, challenged. 

A condition in a will, that a b^eficiary should lose his 
interest, if he did not acquire a certain title, was held to be 
void on the ground of public policy^ although not illegal. 
At the present day the condition might be classed as “ tending 
to injure the public service ” (see head (ii) above). 

The House of Lords obtained the opinions of the judges ; 
but did not accept the majority of opinions, which was 
contrary to the propriety of applying the principle of public 
policy. The opinions of Alderson, B., and Parke, B. (of 
the majority of the judges whose opinions were taken), have 
become famous. Alderson, B.,* observed that " it seems 
to be contended that an act possible and legal, but in the 
opinion of sensible men not expedient to be done, is for that 
reason to be void as contrary to public policy,” and he 
asserted that this course “would altogether destroy the 
sound and true distinction between judicial and l^^lative 
functions.” He continued : “ By this public policy will 

* ChttUrfiM V. JoMUtn (1750), I Atk. 338, ttt pp. 347, 353. 

* la Homan 't.Jaknsan (1775), i Cowp., at p. 343. 

* (**S 3 )» 4 H.L.C. I. • * At p. 106. 
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be meant the prevaSing opinion, from time to time, of 
wise men (and, in saying ‘ of wise men,’ I give a favourable 
view to the principle) as to what is for the public good — 
an excellent principle, no doubt, for legislators to adopt, 
but a most dangerous one for Judges. It is notorious tibat 
this would introduce an ever-shifting principle of decision, 
and that no case hereafter could ever be determined upon 
precedents, if it was to be adopted.” These remarks, no 
dpubt, are in some degree a criticism capable of being 
levelled at the position at the present day ; but it is apparent 
in reading the opinion that the possibility of a compromise 
of limiting the heads of contracts and conditions, to which 
the standard of public policy could be applied, was not 
present in the judge’s mind. 

That the notion of a compromise was detected by Parke, 
6., may be gathered from the passage in his opinion, in 
which he admits that there were cases which had been well 
founded ” upon the prevailing and just opinions of the public 
good ; ” and he cites the heads of covenants in restraint of 
marriage or trade. These, he said, “ have become a part 
of the recognized law, and we are therefore bound by them, 
but we are not thereby authorized to establish as law every- 
thing which we may think for the public good, and pro- 
hibit everything which we think otherwise.” The inference 
is, perhaps, that Parke, B., did not recognize conditions 
“ tending to injure the public service " as one of the ac- 
cepted heads. 

The judgments in the House of Lords did not attempt 
any limitation of heads of public policy, though Lord 
Truro, for instance,^ quoted definite classes of contract 
or condition in which the principle had been applied; 
and, dealing with the objections of Parke and Alderson, 
B.B., he said : * ” There is no uncertainty in the rule that 
the law will not uphold dispositions of property and con- 
tracts which have a tendency prejudicial to the public 
good ; there, no doubt, will be occasionally difficulty in 


‘ At.p. 195. 


•Atp. 197. 
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deciding whether a particular case is liable to the appli- 
cation of the principle, but there is the same difficulty in 
r^rd to the application of many other rules and principles 
admitted to be established law." This, like other remarks 
in the judgments of the House of Lords, left the whole 
question in an unsatisfactory position. 

UmitatlOB of Scope of AppHeation of Prinelple of 
PubHe Polley — ^An echo of the opinions of Alderson and 
Parke, B.B., was heard two years later in a judgment of 
Lord Campbell, C.J.,^ who, though feeling himself bound 
by authority, regretted it. “ I cannot help thinking," he 
remarked, " that, where there is no illegality in bonds and 
other instruments at Common Law, it would have been 
better that our Courts of Justice had been required to give 
effect to them, unless where they are avoided by Act of 
Parliament. By following a different course, the boundary 
between judge-made law and statute law is very difficult to 
be discovered." 

Some few years later further symptoms of the com- 
promise, by which ‘ public policy ’ was to be limited to 
defined ‘ heads,* were becoming apparent. In a case of 
1882,* it was contended that a contract between a work- 
man and an employer, which contained a term that the 
former should not claim any compensation under the Em- 
ployers Liability Act, 1880, for personal injury, was void, 
on the ground of public policy. There were no words in 
the Act forbidding ‘ contracting out.’ It was, therefore, 
decided that freedom of contract must be maintained ; and 
it is implied in the judgments that the ground of public 
policy could not be applied because the case did not fall 
under any of the recognized heads. 

The limitation to recognized heads was finally estab- 
lished Jn the leading case of Janson v. Brief ontein Con- 
solidated Mines, Ltd.* The essence of the decision may 
be extracted from the judgment of the Earl of Halsbury, 

* In Hiltm v. Eckersley (1855), 6 £. & B. 47. 

* Griffith V. Earl of Dudley (1882), 9 Q.B.D. 357. 

» [1902], A.C. 484. 
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L.C., in these words : * “ In treating of various branches 
of the law learned persons have analysed the sources of 
the law and have sometimes expressed their opinion that 
such and such a provision is bad because it is contrary to’ 
public policy ; but I deny that any Court can invent a new 
head of public policy ; so a contract for marriage brokerage, 
the creation of a perpetuity, a contract in restraint of trade, 
a gaming or w£^ering contract, or, what is relevant here, the 
assistii^ of the King’s enemies, are all undoubtedly unlawful 
things ; and you may say that it is because they are con- 
trary to public policy that they are unlawful ; but it is 
because these things have been either enacted or assumed 
by the Common Law unlawful, and not because a judge or 
Court have a right to declare that such and such things 
are in his or their view contrary to public policy.” * It is 
worth remarkii^ that the Earl of Halsbury mentioned with 
approval the hint in the opinion of Parke, B. (quoted above), 
that the heads should be limited. 

The House of Lords in later cases has paid its respect to 
this statement of the law; and Lord Dunedin, in Ertel 
Bieber & Co. v. Rio Tinto Co.* when speaking in favour of 
the avoidance of a contract involving trading with an 
enemy on the ground of public policy, claimed that he was 
not “ inventing a new head of public policy,” and referred 
to Lord Halsbury’s remarks. 

The Working of the Limitations — ^But it is not altogether 
easy to say whether some contracts with undesirable quali- 
ties come within what appear to be the recognized heads, 
and, if so, which of them. The following case provides a 
useful illustration.* A clerk had borrowed money from a 
moneylender, upon an assignment of salary and upon con- 
dition that, inter alia, he would not during the period of the 
loan determine his engagement with his employers or move 
from his dwelling-house without the lender’s consent, and 

‘At p. 491. 

' The tenn “ unlawful ” is sometimes used where the term “ void ” 
would be more satisfactory. 

* [19183, A.C. 260, at p. 273. 

‘ fforwood V. Millars Timber, etc., Co. Ltd. [1917], i K.B. 305. 



7t PRINCIPLES OP CONSTITUTIONAL LAW 

that, furthermore, he would not borrow money or eell or 
pledge his property. The Court r^rded this as a condition 
of things akin to slavery, and held the contract void on the 
ground of public policy. But it was argued that such a-de- 
cision as this would involve the creation of a new head of 
public policy ; and there is much to be said for that view. 
The Court of Appeal, however, dealt with, the case as comii^ 
within the head of " tending to unreasonable restraint of 
trade." Perhaps its indignation at the undesirability of the 
contract (which appears from the judgments) led the Court 
to stretch the head of restraint of trade to cover this case. 

But, if the decision is based on the debtor’s inability 
to contract freely, it may involve a fallacy, since a greater 
interference with the freedom of contract may follow from 
the result of the decision. It is arguable that there is a 
more considerable interference with freedom, of contract 
from the point of view of the public interest by holding 
the concluded contract to be void, than by leaving the 
debtor unable to enter into possible future contracts. It 
was the tendency to look too closely at the interests of the 
parties to the exclusion of the real basis of public policy, 
the interest of the public, which Jessel, M.R., sought to 
check in his often-quoted plea for the observance of the 
“ paramount policy." ^ 

Extent of Jndieial IHseretlon in Applieatfon of Printiple 
of PabUe Poliejr at Present lime— The Judiciary, then, can- 
not apply the standard of public policy at large : it can only 
apply it within the range of what it understands to be the 
fixed and recognized heads, such as those suggested above. 
But even within this limitation very considerable discretion 
remain with the judges. " It is inevitable that the particular 
case must be decided by the judge; he must find the facts, 
and he must decide whether the facts so found do or do not 
come within the principles. ..." * The broadness of the 
judges’ law-making capacity follows from the fact that the 

1 In Printing, tU,, Co. v. Sar^son (1875), ig Eg. 462, 

* Pot Earl of Halsbui^, L.C;., in Janson v. Drie/onUin Consolidated 
Mines, Ltd* [1902], A.C. 484, at p. 491. 
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standard of public policy is an ever*changing one. *' Their 
function . . . is, in my opinion," said Lord Watson in the 
NordenfiHt Case, ^ " not necemarily to accept what was held 
to have been the rule of policy lOO or 150 yesirs ago, but to 
ascertain, with as near sm approach to accuracy as cir- 
cumstances permit, what is the rule of policy for the then 
present time.” And Bowen, L.J., in the Court of Appeal,* 
described the position even more positively. “ Rules which 
rest upon the foundation of public policy,” he said, ” not 
being rules which belong to the fixed or customary law, are 
capable on proper occasion of expansion or modification. 
Circumstances may change and make a commercial practice 
expedient, which formerly was mischievous to commerce.” 
An outstanding instance of a change such as this is dis- 
cernible in respect of the head considered in the last quoted 
case — restraint of trade. At an early stage * it was thought 
that any restraint was contrary to the public interest ; but 
nowadays a considerable measure of restraint is held 
reasonable. 

In some classes of case the shifting nature of the standard 
depends, not so much on changing circumstances as the 
personal opinion of the individual judge, by whom the 
standard is to be applied. Particularly is this so in respect 
of the head — ” agreements tending to endanger the freedom 
or security of marriage or the due discharge of parental 
duty.” Jessel, M.R., in a case where there was involved 
an agreement by a husband and wife to live separately, 
admitted that the standard “ must be to a great extent a 
matter of individual opinion, because what one man, or one 
judge . . might think against public policy another might 
think altogether excellent public policy.” * 

The capacity of the Courts to apply the principle of 
public policy certainly reached its climax in EgerUm v. 

* Nordenfelt v. Maxim NordeMelt Gum, etc,, Co. [1894], A.C. 535, at 
P- 553 - 

* Maxim Co. v. Nordot^oH [1893], > Ch. 630, at pp. 661, 665. 

Cf. DUf^s Cate^ p, 67 supra, 

* Betaxi v. fFoad (1879), la Ch. Div. 605, at p. 620. 
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Earl BrownU/w, * and of recent years there has been, on 
the whole, a geneiad reaction on the part of tixe Judiciary 
against any extension, a reason assigned being tiie un- 
assailable one that “judges are more to be trusted as 
int^preters of the law than as expounders of what is 
called public policy.” * There should, in fact, be a definite 
limit set to the capacity of the Judiciary to refuse to enforce 
contracts and conditions which appear to them to be un- 
desirable, but which are not illegal. It certainly does not 
seem that the Judiciary is disposed nowadays to follow the 
example of Pollock, C.B., in his opinion in Egerton v. 
Browtdow,* and suggest as a guide for the exercise of judicial 
functions Coke’s principle — nihil quod est inconveniens est 
licitum. 

Quasl-Exeeuttve Fuoettoiis — ^There are functions of the 
Judiciary which are distinct from that of deciding cases, 
or, in so doii^, of making law — ^functions which do not come 
immediately within the definition * “ the enforcement of 
the due observance of the law, so as to effect the defence 
of rights and the suppression of wrongs." But they are 
functions which are found to be inseparable from the 
Judiciary's main activities, either owing to that organ’s 
specialized knowledge or to their close interconnection 
with litigation. 

In the first place tiiere are certain secondary functions, 
which might be characterized as quasi-executive. 

(a) Management uid Distribution of Pro^rty— The 
Courts undertake the management and distribution of pro- 
perty. For instance, they administer trusts, liquidate com- 
panies, realize and distribute insolvent estates. If there is 
no trustee, or the trustee wrongfully declines to act, or 
remains in his office and acts improperly, it is obviously 
convenient, and it is the practice, for the Court to interfere 
in the mans^ement of the trust. So, too, where a trust 

* Supra, see p. 68. 

^ Per Cstve, J., in In re Mirams [1891], 1 Q.B. 594, approved by Lord 
Bramwell in Mogul Co. v. McGregor [1892], A.C. 25, at p. 45. 

* Supra, at p. 144. ^ See p. 12. 
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estate requires preservation, judges of the Chancery Division 
with great «p>erience of these matters order the trust fund 
to be paid info Court. 

In the matter of liquidatii^ companies the Court may, 
under statutory authority,^ settle lists of contributories, 
cause the assets to be collected and applied in discharge of 
its liabilities, require contributories and ^ents of the com- 
pany to deliver up to it property to which the company is 
prima facie entitled, and so on. 

ifi) Titles of Right — ^The Judiciary, as another secondary 
function, may issue tides of right, judicial decrees, that is to 
say, “ employed as the means of creating, transferring, or 
extinguishing rights." Examples are decrees of divorce, 
foreclosure against a mortgagor, adjudication of bankruptcy, 
or order in discharge of bankruptcy. These operate as 
titles of right, and not as remedies of wrongs.* 

The distinction between functions of this nature and the 
more regular functions of the Judiciary may be illustrated 
by quotation of the recognized form of an adjudication of 
bankruptcy, which reads differently from a judgment. It 
runs thus : — 

" Whereas, pursuant to a petition dated 
against A.6. a receiving order was made on 
And, whereas it appears to the Court that at the first 
meeting of creditors held on , at 

it was duly resolved that the debtor be adjudged bankrupt, 
it is ordered that the debtor be and the said debtor is hereby 
adjudged bankrupt. 

" Dated this day of , ^9 , 

" By the Court, 

“ Registrar." 

(c) Declarations of Right — ^A further secondary function 
is that of granting declarations of right. The plaintiff, here, 
may not have a complete and subsisting cause of action ; 


* Companies (Consolidation) Act, 1908 (S Ed. 7, c. 69), sects. 163-166. 

* Salmond, “ Jurisprudence,” p. 90. 
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but, with a view to possible future developments, he thinks 
it will be convenient if the Court will give^.w authorita* 
tive declaration of his legal position, which Sai, in effect, 
form a ground for subsequent proceedings, if the right in 
question has been violated. Particular examples are de< 
clarations of l^itimacy or of nullity of marriage. Since 
the issue of Order 25, Rule 5, of the Rules of the Supreme 
Court, it is provided that : “No action or proceeding shall 
be open to objection, on the ground that a merely de> 
claratory judgment or order is sought thereby, and the 
Court may make binding declarations of right, whether 
any consequential relief is or could be claimed, or not.” 
The validity of this Rule was challenged not long after it 
was made,^ but without success. The rule was held to 
be merely an extension of the practice and procedure of 
the Court. 

The Court has, however, displayed considerable caution 
in exercising its powers under this Order. It will not, for 
instance, make a declaration concerning future rights, 
where all the parties interested are not ascertained, or at all, 
where the plaintiff endeavours to obtain by the declaration 
a tactical advantage in other proceedings. Generally, too, 
there must be a “ real, and not a fictitious or academic, 
question involved.” * Declarations have been made under 
this rule to the effect, for instance, that a contract, which 
a defendant threatened to enforce was invalid, or that 
defendants were not entitled to send sewage from their 
district into the plaintiff’s sewer without ^e consent of 
the plaintiffs.* 

Adviee by Judicial Cioiiimittee — ^There is a quasi- 
executive function of the Judicial Committee of the Privy 
Council which deserves notice. In addition to its normal 
duties of deciding appeals, the Judicial Committee, in 
pursuance of the statute which established it,* can have 

* In Guanmty Trust Co. of New York v. Hannay &• Co. [1915], 2 K.B. 

537. 

' For Lord Sumner, in Russian Commercial, etc.. Bank v. Britisk Bank 
for Foreign Trade [1921], A.C. 438. 

* See alto Order 54 (a), rule i. * 3 A 4 WHl. 4, c. 41, sect. 4. 
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referred to it by the Executive any matter on which advice 
is desired. The Committee’s judgments are, for historical 
reasons, sdw%s in the form of advice ; but in the present 
instance the advice which may be required is advice in 
the ordinary sense. There is an understanding that no 
references for advice are made to the Committee in matters 
which might embarrass its members in the later exercise of 
their judicial functions. The risk, that is to say, is avoided 
of there being a suspicion of bias in the administration of 
justice, because advice on cognate matters has been given 
to the Executive. 

The class of case in which this impartial, highly qualified 
and respected tribunal can and does give advice includes 
constitutional questions in regard to colonial or dominion 
matters, boundary and similar disputes, and the interpre* 
tation of treaties. Earl Lorebum, L.C., in delivering the 
judgment of the Committee in a case in which the validity 
of a Canadian Act providii^ for advice being obtained 
from the Judiciary was considered,^ expressed the view 
that, if such Acts as this were abused “ manifold evils 
might follow, including undeserved suspicion of the course 
of justice and much embarrassment and anxiety to the judges 
themselves." He instanced the request to the Judicial 
Committee in England for advice concerning the necessity 
of justices, of the peace and judges being re>sworn after the 
demise of the Crown as one which would not be likely to 
give rise to untoward consequences ; and he asserted that 
there was no analogy to be drawn from " the almost 
altogether obsolete practice of His Majesty’s judges in 
England being questioned by the Crown as to the state 
of the law, if indeed it can be said that there was ever any 
legitimate practice of that kind. Since 1760, when Lord 
Mansfield on behalf of His Majesty’s judges did furnish an 
answer, though with evident reluctance, as to the Crown’s 
right to sunimon Lord Geoi^e Sackville before a Court* 
martial, no instance of such a proceeding has been adduced.’’ 

. ^ ■^itomey-Geturat for Ontario v. A ttomojf’Gonaral /or Canada [1912], 
A.C. 591, at pp. 582>8. 
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‘ It is a still further cry to the sinister occurrence in Coke’s 
time, when he (in Peachant's Case) had to protest against 
the judges beit^; asked, singly and apart, t^eir opinions 
concerning a matter, which was to come before them 
judicially. 

Legislative Funetions — Powers of legislating are dele- 
gated to the Judiciary for analogous reasons to those which 
account for delegation to the ^ecutive. The legislation 
in question closely concerns the exercise of the Judiciary’s 
' proper * functions ; and it has special knowledge of what 
is required. 

A Rule Committee, with power to make regulations of 
pleading, practice, procedure, and costs, and to modify 
provisions on these subjects in Acts of Parliament, was 
constituted by the Supreme Court of Judicature Act, i88i.* 
The Committee was to consist of the Lord Chancellor, the 
Lord Chief Justice, the Master of the Rolls, the President of 
the Probate, Divorce, and Admiralty Division, and four 
other judges of the Supreme Court, appointed by the Lord 
Chancellor, of which members five or more could make the 
rules. By the Judicature (Rule Committee) Act, 1909,* 
section i, two practbing barristers and two practising 
solicitors are now added to the above-mentioned list of 
members. The present constitution of the Rule Committee, 
including as it does elements of a professional nature, 
must be of interest to the political scientist.’ 

The Rules of Court made by the Rule Committee must 
be laid before both Houses of Parliament within forty days, 
if Parliament is sitting, and, if not, within forty days of the 
beginning of the next sitting. Statute also provides that 
any rules may be annulled by Order in Council, on an 
address from either House.’ 

• Under these provisions the Rules of the Supreme Court 
were made in 1883 ; and they have been subsequently 
amended and elaborated. This remarkable, though com- 

^ ^ & 4^ Viet. c. 68. *9 Ed. 7, c. 11. 

’ Cf. Indictment Act, 1915 (5 & 6 Geo. 5, c. 90). 

* Judicature Act, 1875 (38 & 39 Viet. c. 77), sect. 25. 



T^E FUNCTIONS OF THE JUDICIARY 79 

plex, code of procedure now includes r^ulations on such 
matters as form and commencement of action, service of 
writ, pleadings, discovery and inspection of documents, 
admission of evidence, execution, and costs. A recent Act,^ 
makes specisd provision that the rule-making powers include 
power to regulate the means by which particular facts may 
be proved, and the mode in which evidence of facts may be 
given. 

There are also individual judicial officers, to whom is 
delegated power to make rules and regulations r^arding 
special branches of practice and procedure. For instance, 
the Lord Chancellor, the Master of the Rolls, and the Presi- 
dent of the Probate, Divorce, and Admiralty Division are 
empowered to issue rules in matters coming specially within 
their purview.® 

^ Administration of Justice Act, 1920 (10 & ii Geo. 5, c. 81). 

* E.g. under Matrimonial Causes Act, 1857 (21 & 22 Viet. c. 85), sect. 53, 
or Administration of Justice Act, 1920 (10 & ii Geo. 5, c. 81), sect. 20. 



CHAPTER VI ' 

INTERRELATIONS OF EXECUTIVE AND 
LEGISLATURE 

"Parliamentary Bxeeuttve ** System — It has been 
noticed that there are members of the Judiciary, who are 
also members of the Legislature; and, in this case, the 
overlappit^ in the personnel was seen to be attributable 
to an incomplete separation of the organs following on their 
emei^ence from a rudimentary, composite organ of govern- 
ment. 

The chief officers of the Ebcecutive are also members 
of the Legislature ; but, here, the overlapping is in a large 
degree due to a partial fusion of the personnel of the two 
organs after more or less complete separation had taken 
place. It is now a convention of the Constitution that 
the heads of the important Executive Departments shall 
also be members of the L^islature. 

There is, however, a further distinction in the two cases 
of overlapping. In the former case there is no immediate 
relation between the exercise by the “ Law Lords ” of 
their judicial and their legislative functions. In the latter 
case there is a close relation between the exercise by the 
heads of the Executive Departments of their executive and 
legislative functions. 

Relies of Sus^ion of Pwrliamenta^ Eneutive— 

fully developed principle of the partial fusion of the executive 
and l^islative personnel, of the Parliamentary Executive, 
is of comparatively recent growth. Down to 1^9 there was 
a non-Parliamentary Ebcecutive; and after this date the 
power pf government may be said in some sense to have been 
■ 80 
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shared for a short period by the Executive and the Legis- 
lature. But, at that period, the inclusion in the Legislature 
of members of the Executive was regarded as suspect, since 
it might give opportunities for the ocercise of improper 
infiuehces. The King was still regarded as retaining suiSi- 
cient power to be able to interfere with the freedom of 
action of the people’s representatives through the machi- 
nations of any of his office-holders in the House of 
Commons. 

The attitude adopted by the Legislature is apparent 
from the terms of the Succession to the Crown Act, 1707,^ 
and, later, in the statute 22 Geo. 3, c. 82. The combined 
effect of Sections 24 and 25 of the former Act was to ih- 
capacitate holders of offices created since 1705 (“ new 
offices ”) from sitting in the House of Commons, and to 
require that any holders of “ old offices ” must on ap- 
pointment obtain re-election, if they were desirous of sitting 
in the House of Commons. 

In recent years, however, the policy of the Act of 1707 
has been severely undermined; and new Acts, as they 
create new offices for Ministers of State, almost invariably 
provide that the Minister may sit, if re-elected. Provisions 
to this effect have been enacted in the case, for instance, 
of the following Ministers : of Agriculture, of Labour, of 
Health, of Transport, and of Pensions. Furthermore, a 
recent Act * allows a member who accepts, within nine 
months after the date of a new Parliament, an office, 
appointment to which usually requires re-election, to remain 
in the House without the necessity of being re-elected. 
There are also special provisions in respect of transfer from 
office to office. 

In the statute of 22 Geo. 3, c. 82, a similar principle to 
that of the Act of 1707 was at work. This Act of George III 
confined the number of Secretaries of State who could sit 
in the House of Commons to two. But, nowadays, owing 
to the increase in the number of Secretaries of State, statute 

^ 6 Anne, r. 41. 

* p A 10 Geo. 5, c. 2 , sect. i. 
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has provided that Nie number of Secretaries of State and 
Under-Secretaries of State capable of sitting and voting in 
the House of Commons is five. If six are elected members 
of the House of Commons, none can sit until the number is 
reduced. 

It is strange that the two statutes of Anne and George 
III (even as amended) remain to complicate the constitu- 
tional position so many years after the principle of a Parlia- 
mentary Executive hu been firmly established. 

Notice may be taken of the fact that, either owing to 
statutory disability or to cdnditions of service, permanent 
or non-political officers of the Ehcecutive cannot sit in the 
House of Commons. 

Wwldng of System of Parliamentary Exeeutive— In 

an examination of the working of the Parliamentary 
Executive, this body may first be regarded immediately 
after a political upheaval, when it is necessary for a complete 
change to be made in the personnel of the heads of the 
Executive, on the formation, that is to say, of a new 
Ministry. The new Ministers are appointed, in effect, by 
the Prime Minister, who is himself the chosen leader of 
the party which can command, or anticipates that it can 
command, a majority in the House of Commons. At the 
opening of the new Parliament, which by statute may 
last as long as five years, the Executive and Legislature 
should, in normal course, act in concert and without 
instability of government. But, as the five years of Parlia- 
ment proceed, in order that the Executive may not be in 
the position of governing the country in opposition to the 
views of the electorate or without obtaining requisite 
majorities, arrangements of mutual adjustment have come 
to be evolved. 

Constttufioiial CoDvenflons— The rules followed by the 
Executive and the L^islature in holding each other in 
check, and so maintaining the harmony essential to their 
collaboration and co-ordinated action, are derived from 
constitutional conventions. It follows, therefore^ that the 
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practice in respect of dissolutions of Parliament with a 
view to an appeal to the dectorate are not d^nit^ &ced. 

The possibility at the present day of dissolution ci 
Parliament by the King in opposition to the advice of his 
Ministers, as happened in 1784 and 1834, is hardly a prac- 
tical one. It may be assumed that the Sovereign, before 
so acting, would assure himself that the nation’s safety 
would be endangered unless Parliament were dissolved. 

In r^ard to dissolution of Parliament on the advice of 
Ministers, it has been understood since mid-Victorian days 
that dissolution will be approved by the Sovereign as a 
matter of course, when advice is so given. 

The facts, then, leading up to dissolutions of Parlia- 
ment prior to the accession of Queen Victoria cannot be 
regarded as throwing useful light on the constitutional 
position to-day. But observation of the circumstances 
of dissolutions since that date is instructive for the present 
purpose. 

(1) In the period mentioned dissolution has only followed 
on six occasions as the immediate result of defeats of 
Ministries in the House of Commons — in 1841, on the defeat 
of Melbourne's Ministry on a direct vote of want of con- 
fidence; in 1857, on a vote of censure of Palmerston’s 
Ministry regarding affairs in China ; in 1859, on the defeat 
of Derby’s Ministry over the amendment to the Reform Bill ; 
in 1868, chiefly as a result of defeats of Disraeli’s Ministry a 
few months before; in 1886, on the defeat of Gladstone’s 
Ministry by an adverse vote on the Home Rule Bill ; and 
in 1924, after the defeat of Mr. MacDonald’s Ministry. It 
is noteworthy that on several of these occasions the defeats 
occurred at periods when there was in progress a re-assort- 
ment of parties. 

(2) On four occasions dissolutions were obtained after 
one Ministry had resigned on defeat and another had 
taken its place and desired a mandate from the electorate, 
namely in 1847, 1852, 1885, and 1895. On the second and 
third of these occasions the date of the dissolution was 
fixed by arrangement between the parties. 
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(3) On four occasions the circumstance of dissolution 
‘Was the approach to the conclusion of the statutory period 
of Parliament, coupled with diminishing support of the 
Ministry or adverse bye>elections, namely in 1865, 1874, 
1892, and 1906. 

(4) On two occasions dissolutions were announced 
without warning to the opposite party, towards the end 
of the term of Parliament, at a moment when it was thought 
that the prospects of success at the polls were propitious, 
namely in 1880, when Disraeli, though apprehensive of a 
possible defeat on a projected Bill, was encouraged by a 
successful bye-election result; and in 1900, when Lord 
Salisbury’s Ministry had nearly brought the South African 
War to a successful conclusion. 

The dissolutions of 1909, 1910, 1918, 1922, and 1923 
occurred in circumstances which render them of little value 
as guiding precedents.^ 

It may be concluded that if the Executive, although it 
has been able to secure a majority of votes in support of 
its policy and the legislative measures initiated by it, has 
reasonable ground for believing that it would obtain a 
more powerful mandate by means of a dissolution and an 
appeal to the country, it can be sure that the King will 
act on its advice to this end. If, on the other hand, the 
Ebcecutive is defeated in the Legislature by a substantial 
majority on a vote of want of confidence, or on a financis^l 
or l^islative measure of vital importance, it is its consti- 
tutional duty to yield up office or seek a dissolution. The 
chief sanction available to the Legislature is the refusal to 
vote the funds which the Executive requires for carryii^ 
on the Government. The Executive, although unable to 
conunand a majority in the House of Commons, may, in 
exceptional circumstances, be entitled to obtain a dis- 
solution, rather than allow the other party or parties to 
form a Ministry in the same Parliament. But it may be 

^ In the case of a ** three party ” system, such as prevailed in 19^4; 
is obvious that a Minist^ cannot be exp^ted to resign or obtain a dissolution 
on a cacital defeat not involving want of confidence. 
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observed by way of conqiarison that the Constitution of 
the Irish Free State provides (Art. 53) that the L^isla- 
ture shall not be dissolved on the advice of an Executive, 
which has ceased to retain the support of a majority in the 
Chamber of Deputies. It is not altogether clear what evi- 
dence of loss of support is required ; but this provision 
can hardly be said to represent the conventional position 
in this country. 

Means of Adjustment — The Executive’s means of ad- 
justment — Bagehot’s “ regulator” — is one which is used with 
the restraint commensurate to its political possibilities ; 
and it may be noticed that in France this capacity cannot 
be utilized without the consent of the Senate. 

The use of the Legislature’s means of adjustment is 
more infrequent than might be supposed by casual ob- 
servers of the Constitution, owing to a variety of interacting 
causes. The changes in the personnel of the Legislature 
following from bye-elections are unlikely to turn the balance 
against the Executive ; but there are other explanations of 
the insufficient transfer of voting power during the life of a 
Parliament. 

In the first place, there is an increasing tendency to 
regard the Member of Parliament simply as a delegate, 
who is bound by pledges and must follow the instructions 
of his constituency. This tendency is not entirely peculiar 
to the British Constitution ; but there has been a reaction 
against it, which is discernible in continental countries. 
For instance, the Constitution of Switzerland and the recent 
Constitutions of Esthonia and the German Commonwealth 
provide that the members of the Legislature shall not be 
merely delegates. The German Constitution ^ states that 
they are “ representatives of the, whole People. They are 
subject only to their own consciences, and are not bound 
by any instructions.” In France and Italy members “ pass 
lightly from one to another of the various Liberal and 
Labour groups; ” * and in the United States of America 

* Chap, i, sect, ii, an. 21. 

* Bryce, " Modem Democracies, ” vol. ii, p. 387. 
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“ a stia^ht party vote is only exacted on the main points 
o£ the party pn^framme.” * 

Next, thare is the influence of party organization and 
the dhvious advantage to the member who desires pro- 
motion to vote with his party. There is what is termed the 
caucus, a compact group the members of which are pledged 
on being adopted as candidates to 'hold together and 
vote as a united body, whether in a majority or minority. 
The facts indicate that there is some ground for the con- 
clusion that “ the Chamber, having ceased to be deliberative, 
has become a mere voting machine, the passive oi^an of an 
unseen despotism." * 

Again, there is the undesirability of undertaking the 
risk and expense involved in fightii^ for seats in a General 
Election, which naturally appesds to members who are 
contemplating a transfer of their vote. 

ParUamentary Exeeative and other Systems— The 
advantages and disadvantages of the system of a Parlia- 
mentary Executive in the British Constitution can best be 
realized by comparison between the position of the Execu- 
tive in this country with that of Executives in, say, the 
United States, Switzerland, and France. 

In the United States of America the President is the 
motive power in the Executive. He is elected for a fixed 
period of four years ; and cannot be removed by the Legis- 
lature except by impeachment for grave offences, and cannot 
have his resignation forced upon him. Subject to the consent 
of the Senate, he appoints his subordinates in the Executive, 
including a ‘ Cabinet,’ which is not a ruling group, but 
which acts under his directions. Neither he nor his Ministers 
can sit in the Legislature. There is, therefore, a possi- 
bility of friction between the Executive and the Legis- 
laturej and if their relations are not harmonious, that is to 
say, if the President’s party cannot control both Houses, 
and especially the Senate, the machinery of government 
is dislocated. The President may exercise his right to 

^ Bryce» Modem Democracies/’ vd. ii, p. 387. 

* Md:, p. 388. 
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veto legislation passed by the Legislature ; and conversely 
the L^slature may refuse to approve treaties or grant 
money : there may be a deadlock. 

In Switzerland the Ehcecutive consists of a sm^U ad* 
ministrative council chosen by the Legislature for a short, 
but fixed, term of years, to act under its direction. The 
members of the council are not members of the Legis- 
lature; but a compromise is adopted whereby they can 
address it. The main objection to this system appears to 
be the inabUity of the Executive to take any effective steps 
in the initiation of legislation. 

In France there is a President elected for a term of 
seven years by the Legislature ; and there is a Cabinet, the 
members of which sit in the L^slature. In many respects 
the French system stands in between the British and that 
of the United States of America. The President is in closer 
touch with the affairs of government than the King in this 
country ; but, being, as it were, a super-Prime Minister 
with a powerfully placed Prime Minister and a Cabinet 
under him, he is less effective than a British Prime Minister. 
He has, however, the ability to nominate new Prime 
Ministers and to advise the Cabinet on the conduct of 
public business, being entitled to call for information on 
the conduct of national affairs. A French President is 
personally irresponsible to and not removable by the 
Legislature, though it may so embarrass him, as to force 
him into resignation. His conditbn in this regard, there- 
fore, may be contrasted with that of the President of the 
United States of America, who is elected by the people, 
and who, with his ‘ Cabinet,’ is independent of the Legis- 
lature. In the French system the Parliamentary Executive 
stands, so to say, in an intermediate position between a 
strongly placed Legislature and a weakly placed chief of 
the Ejcecutive.* It can only obtain a dissolution of the 
Legislature by coibent of the Senate ; and this consent is, 
in practice, not sought. 

loi ** Democracies,” voL i, pp. 351 ff. ; vol. ii, pp. 18, 79, 
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Advantages and DisadvaatagM of FarllainMitary Exeen- 

ttve — In the Briti^ Parliamentary Executive tiie two 
organs do not find themselves with a fixed term of years un- 
completed, and their views at variance. The mutual means 
of adjustment renders a deadlock impossible : treaties, if 
they require confirmation, are not in ordinary circumstances 
left unconfirmed, and legislation is not vetoed. The pre- 
sence of the heads of the Executive in the Legislature 
ensures that the Executive is in touch with the people 
through their representatives. The system makes for re- 
sponsible government, and government, as Lord Bryce has 
said/ which is swift in decision and vigorous in action. On 
the other hand, it has been suggested that the advantages 
of a division of governmental labour tend to be lost; 
“ ministers are liable to be distracted from their executive 
duties by the work of preparing legislative measures and 
carrying them through Parliament, while Parliament is 
tempted away from legislative problems by interesting ques- 
tions of current administration.” ^ However this may be, as 
there are arguments in favour of an Executive which knows 
that it has a fixed number of years in which to carry out its 
policy and programme, so there can be found disadvantages 
to place against a system, under which the Executive does 
not know how to set its plans, since its administration may 
end at the shortest notice ; and connected with this must 
be reckoned the untoward and unsettling effect of surprise 
changes in administration not only on home and foreign 
policy generally, but on trade in particular. As has been 
seen, however, the British Executive is, in practice, rarely 
turned out of office by the Legislature. 

Checks of Legishttare on Executive — ^A description of 
the system under which the Executive and the Legislature 
are able to act in collaboration must be supplemented by 
an examination of the nature of the checks which the 
Legislature applies to the governmental activities of the 
Executive ; and in this matter it must be. borne in mind 
that the Legislature is not alwa.ys in session. It is, in fact, 

* Sidgwick, “ Elements of Politics,” p. 444. 
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only sad active oi^an during^ ^y, rather more than one-half 
of the year. Provision is made in continental Constitutions 
to deal with this source 'of weakness in the ability of the 
Legislature to check the Executive by the institution of 
permanent commissions or committees representing the 
Legislature in the intervals between sessions. Examples 
of this class of provision are mentioned below. 

Haladmliiistratioii Generally— The time has gone by 
when the Legislature finds it necessary to arraign before it 
members of the Executive (the chief of which are before 
it already) for offences committed in the exercise of its 
functions. This is partly due to the closer relations of 
the two organs involved in the system of a Parliamentary 
Executive, and is partly due to the independent position of, 
and untainted administration of justice by, the Judiciary, 
the organ which is best fitted to deal with any infringe- 
ments of law. In the result, therefore, impeachment and 
acts of attainder have become obsolete proceedings. It 
is, perhaps, because of the vital distinction between the 
Parliamentary Executive and the Presidential system that 
the process of impeachment is regarded in the United 
States of America as a live method of constitutional check. 

The check adopted by the Legislature by means of the 
appointment of special committees of inquiry into the 
administration of the Executive, especially in war adminis- 
tration, though hardly obsolete, is rarely applied. This, 
too, may follow from the close relations of the Executive 
and Legislature, as well as from a higher sense of public 
duty and an increased efficiency of the public service. 
Examples of the utilization of this check were mentioned in 
a previous chapter.^ 

In framii^ the Constitution of the German Common- 
wealth need was felt for some provision for investigation by 
the Legislature. Chap. I, Sect. II, Art. 34 is as follows : — 

“ The Ns^tional Assembly has the r^ht, and, on proposal 
of one-fifth of its members, the duty to appoint committees 
of investigation. These committees, in public sitting, 

* P. 50. 
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inquire into the evidence which they, or the proponents, 
consider necessary. . . . The judicial 9 ^ admihistn^ve 
authorities are reqijred to comply with requests by these 
committees for information, and the record of the auSiori- 
ties shall on requ^t be submitted to them.” 

Prodaetton ojT fixeeutive Doeamenti — The British 
Legislature is able at any time to order- that documents 
connected with governmental activities shall be laid before 
it, provided that this course is necessary for its information. 
The practice is for accounts and papas in relation to trade, 
finance or local matters to be ordered directly, but in the 
case of some other or more important documents the Legis- 
lature uses the formality of an Address to the Crown. ” If 
considerations of public policy can be urged against a motion 
for papers, it is either withdrawn, or otherwise dealt with 
according to the ju(4;ment of the House." * 

Conduet of Foreltn Aflidn— In dealing with foreign 
affairs the Ebcecutive is, owing to the necessity of the case, 
bound to be free from a system of minute check. But 
questions may be addressed in either House to members of 
the Executive. On the larger matters discussion can be 
raised in the Legislature without any necessity for support 
by a prescribed number of members, as in the case of some 
foreign countries ; and the Executive is liable to find itself 
in a minority on a vote of want of confidence. 

The necessity for the L^islature’s assent to the making 
of certain classes of treaties was mentioned in Chapter III 
above ; * but it may here be observed that in many 
countries there , have been -set up C-ommittees or Commissions 
of Legislatures to investigate matters relating to foreign 
policy. Such bodies as ^ese have been constituted in 
lower Houses within the last ten years in Belgium, Czecho- 
slovakia, Denmark, Germany, Poland, Netherlands, Norway, 
and Sweden. They were already existing in France and the 
United States of America. 

* May, “ Parliamentaiy Practice,” 13^1 ed., pp. 620-3. 

* P. 15. 
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In most of these cases the chief function of the Com- 
mittee is to consider treaties and similar matters referred 
to it by the Chamber which it repretlilits and to report ; 
but in some cases the Committee examines questions in 
conjunction with the Executive, for instance, in Denmark 
and Norway. And in other cases the Executive refers to 
the Committee to obtain the sense of the Legislature in a 
particular matter, for instance, in the Netherlands and, 
possibly, in Japan. 

Sometimes the object of the Committee is to represent 
the Legislature between sessions (Czechoslovakia) or even 
during a dissolution (Germany). 

The Committee which appeam to wield the most ex- 
tensive powers vis-d-vis the Executive is that in Germany. 
This Committee can insist upon the production of docu- 
ments and information by the Executive, whereas in other 
countries there is no such absolute right. In the United 
States of America the application by the Committee for 
documents and information, although not capable of being 
enforced, is usually met.‘ 

Special Cheeks in Adminlsliation— No special method 
of check is as a rule imposed by the Legislature in this 
country in respect of particular administrative duties of 
the Executive under particular statutes. There are, how- 
ever, occasional exceptions, an instance of which is found 
in a recent Act of Parliament.* By this Act companies 
carrying on statutory undertakings were empowered, with 
the consent of the appropriate Government Departments, 
to depart in certain respects from the statutory provisions 
regulating the raising of capital. The Legislature evidently 
realized the important character of the discretion conferred 
on the Executive. It accordingly provided that no consent 
given by a Department in pursuance of the Act should have 
effect until a report of the circumstances of the case had 

' See Parliamentary Papers, Miscellaneous, No. 5 (1912), Cd. 6102; 
and Miscellaneous, No. 19 (1924), Cd. 2282. 

' Public Utility Companies (Cajntal Issues) Act, 1920 (10 & ii Geo. 
5 i c. 9)1 sect. I. 
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been presented to Parliament by the Department and had 
lain on the table qf each House of Parliament for a period 
of not less than t^nty-one days, during which the House 
has sat. And if either House during that period raised ob- 
jection, the consent should not be given. The effectiveness 
of this method of check depends, of course, on the ability 
of the Legislature, regard being had to the pressure on its 
time, to make adequate investigation of the papers laid 
before it. 

Control of National Pinaneo— The Legislature has, 
from its earliest individual existence, claimed the function 
of being the sole authority for the raising of money for 
the purpose of government The right to exercise this 
function was formally reiterated in the Bill of Rights, 
1688,' in which there appeared the clause : “ Levying 
money for or to the use of the Crown by pretence of pre- 
rogative without grant of Parliament for longer time, or 
in other manner than the same is or shall be granted, is 
illegal.” The check on the compliance with this principle is 
usually applied through the Judiciary, and will accordingly 
call for treatment in a later chapter. It is possible, there- 
fore, to pass at once to an examination of the manner in 
which the Legislature checks the expenditure by the Ex- 
ecutive of money duly and properly raised for the public 
service.* 

The partial fusion of the Legislature and the Ebcecutive, 
or the system of a Parliamentary Executive, has rendered 
the control of national finance by the Legislature a practical 
proposition. It has been asserted that “ in the matter 
and manner of getting and spending, the Executive is 
wholly subject to Parliament and has no power to move a 

* I Wai. & M., sess. 2, c. 2. 

' There was, under the provisions of Part 11 of the Safeguarding of 
Industries Act, 1921 (ii & 12 Geo. 5, c. 47), a peraliar case of the delegation 
to the Executive by the Legislature of powers of imposing taxes by the issue 
of Orders, with the view of preventing “ dumping.” The checks retained 
by the House of Commons (under sect. 2 (4)) over the exercise of these 
powers were, generally speaking, only effective while the Legislature was in 
session. 
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hair’s breadth beyond the powers which P^iament entrusts 
to it." ^ How fax this stateihent can be accepted is a 
question to which some answer is attempted in the following 
paragraphs. 

Estimates and Appropriation— The duties of the 
Executive in matters of finance are, first, to prepare 
elaborate tabulated statements, or estimates, specifying 
the various services, which in the coming year wiU require 
expenditure, and the amount of money which will, it is 
calculated, be required for each head or vote and for the 
various sub-heads. The object of these estimates is to 
enable the Legislature, after approval, to appropriate by 
statute (Appropriation Act) the moneys specified to the 
prescribed objects. If the Executive desires to expend 
money on objects to which it has not been appropriated, the 
defect must be cured by the granting of a supplementary 
vote and its inclusion in an Appropriation Act. The neces- 
sity for a supplementary vote is not avoided by the 
accession to a Department of unexpected minor receipts 
(appropriations-in-aid), such as fees, fines, contributions or 
proceeds of sales.* 

Authority for Drawing and Sjwnding Money— In the 

next place, on the occasion for disbursement arising the 
Executive must see that the money is drawn in the proper 
and prescribed manner and placed at the disposal of the 
officers who are authorized to expend it, that there is statutory 
or other authority for the proposed payment,® and that the 
money drawn is expended on the services to which it has 

' E. Hilton Young, “ The System of National Finance,” 2nd ed., p. 6. 

* There are, however, special provisions, like sect. 91 of the Bankruptcy 
Act, 1914 (4 & c Geo. 5, c. 59), which provides that the Treasury may issue 
to the Board of Trade, in aid of the votes of Parliament, out of receipts 
arising from fees, fee-stamps, and ^vidends from investments, any sums 
which may be necessary to meet the charges estimated by the Board of 
Trade in respect of the salaries and expenses of the Bankruptcy Department. 

• There is a peculiar exception whereby the War Office and the Admiralty 
roay make payments which are not covered by authority, provided they ob- 
^n the a^roval of the Treasury and the payments are reported to the 
Houw of Commons. These two Departments are permitted by a “dis- 
penung ” Warrant and Order in Council of 27th October, 1884, and 19th 
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been appropriated (subject to an exception in the case of 
the Arffiy and Navy, where transfers between votes are in 
certain, circumstances permitted, Parliamentary sanction 
being subsequently obtained). The l^ecutive has a further 
duty to take all proper steps to ensure that the money 
i$ not only expended on its prescribed object, but also 
that it is expended with “ wisdom, ' faithfulness, and 
economy.” 

Aeeottnts of Expenditure— When these duties have 
been performed, in so far as human frailty allows, it remains 
for the Ejcecutive to present to Parliament accounts of its 
financial dealings in the past year. These accounts are 
known as Appropriation Accounts. They are not merely 
statements of expenditure, but include classified statements 
of the appropriation of the various items, so as to enable 
Parliament to observe the extent to which money has been 
expended in accordance with authorization. Surpluses and 
deficits on each vote are set out : the account shows the 
amount of any unexpended balance, available for sur- 
render into the Exchequer, together with particulars of 
any excess of expenditure over amounts voted, in respect 
of which a further grant will be necessary to regularize the 
position.' 

Fonu of Bstbnates and Aeeounts— The form of the 
Appropriation Accounts follows that of the Estimates in 
so far as the description of the votes or heads and sub- 
heads is concerned, so as to render comparison easy. The 
figures in the Accounts show at a glance the variations 
between estimated and actual expenditure> The following 
are examples of the essential portions of the form of Esti- 
mates in respect of an imaginary particular vote, and of 
the form of Appropriation Accounts in respect of the same 
vote 

December, i88i, respectively, to deviate from authority “ in exceptional 
cases ” hf disbittsiiig pay ud allowances to military and naval forces at 
rates or to persons not prescribed in the appropriate regulations. 

* See Durell, “ Parliamentary Grants,'’ p. 17 . 
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Estitnait-^ 

I. Estimate of the amount required in the 

year endmg , for expenditure 

in respect of £l4jOOO 

II. Sub-heads under which this Vote will be 

accounted for by the Department — 

Sub-head A: Estimated expenditure on 

salaries £5»ooo 

Sub-head B : Estimated expenditure on 

expenses > 10,000 

Gross total. . . £15,000 

Sub-head C : Deduct estimated appro- 
priations-in-aid [expected minor re- 
ceipts such as fees] .... 1,000 

Net total . . . £14,000 

Appropriation Account [of actual expenditure] — 

Sub-head A: Amount expended in sal- 
aries £ 4 i 500 

Sub-head B ; Amount expended in ex- 
penses . . . . . 9,000 

Gross total . . . £13,500 

Sub-head C : Deduct amount actually re- 
ceived by appropriations-in-aid 1,200 

Net total . £i2i300 

Notes explaining causes of variation between expendi- 
ture and grant : — 

: Sub-head A ; Due to closing such and such a sub-head. 
Sub-head B : Due to such and such a fall in the price 
of goods. 

Sub-head C : Due to exceptionally fine weather. 
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The estimated net total was £14,000, and Ibhe actual 
net total of expenditure was £12,300, so that there is a 
balance of £1,700 on the vote to be surrendered into the 
Exchequer. 

Extracts from estimates. Civil Services, 1922-23, and 
from the Appropriation Account for the^same year will be 
found in Appendix III, pages 208 if. RWerence should be 
made to these for full details, e.g. method of stating par- 
ticulars of estimates of appropriations-in-aid. 

Chedts on Estimate* — How does the Legislature check 
the Executive in the exercise of these functions ? First, 
it considers the Estimates, and, before voting the amounts 
desired by the Executive, endeavours to reduce any of the 
items in them which appear unjustified. That the process of 
amendment in the House of Commons is not very effective 
is due to several reasons. The inclination of the private 
member to reduce the amount of the Estimates, is small. 
He may easily offend some section of his constituents by en- 
deavouring to do so. The members of the Parliamentary 
Executive have more interest in general economy, in order 
that they may defend their stewardship. The Estimates 
themselves, moreover, are in a form, which to the ordinary 
man is highly technical and abstruse ; and the procedure 
adopted by the House is cumbrous and inconclusive. 

Mr. Hilton Young, in describing ^ the unsatisfactory 
arrangement by which some votes are discussed twice (in 
Committee and on Report) and some, owing to pressure of , 
time, not at all, remarks that “ a more unsatisfactory state 
of affairs could hardly be imagined. It reduces the 
whole laborious process of the control of expenditure by 
the House to something of a farce.*’ On a more detailed 
point the comparative futility of the proceedings on the 
^tiihates is illustrated by the same author : * “ It is to 
be observed that the sum voted in Committee of Supply for 
each vote of the Estimates is a net sum ; it is the gross sum 
required for the service of the vote, less the sum to be 

^ ** System of National Finance/' 2nd ed., p. 62. 

< * Op. dty p. 5^. 
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appropria^ in aid o! that sendee out of the minor receipts 
of the Department, as specified in the Estimate. The 
distinction is one of some importance. Accordii^ to a 
ruling of the Speaker, a member may not . in supply move 
the reduction of an appropriation-in-aid^ Any good reason 
for this state of affairs it is difficult to see, when a member 
may move the reduction of the grant itself, but so it is. 
The effect of the rule is wholly to remove the gross sum 
estimated for a vote from the control of Parliament. All 
that Parliament controls is the net expenditure.” He then 
proceeds to point out that the Speaker’s ruling is based 
on the wording of the Public Accounts and Charges Act, 
1891,^ and suggests that the result attained is not that 
which was contemplated by the L^islature. 

It was in consequence of the realization of the ineffective- 
ness of the proceedings of the House of Commons in these 
respects that an experiment was made, in 1912, of appointing 
a Standing Committee on the Estimates. The experiment 
has not been regarded as a success. Its disadvantages and 
weaknesses may be tabulated as follows - 

(i) It may be said to involve an encroachment on the 
proper preserves of the Executive, which might result in 
a lessening of that oigan’s due sense of responsibility for 
the preparation of its scheme of expenditure, (ii) The 
Committee is unable to criticize elements in the estimates 
which are bound up with questions of policy, (iii) Since 
the Estimates are only referred to the Committee after 
they have been to a laige extent or altogether approved 
by the House, its report can merely be of value in layii^ 
down principles for future adoption, (iv) The Committee 
has not the assistance of an independent technical 
officer, like the Comptroller and Auditor-General (whose 
usefulness to the Committee which reports on the actual 
expenditure of. public money, is mentioned below).* These 
problems were among those considered in the Report of 
the Select Committee on National Expenditure, 1918, 

* $4^5$ Vkt. e. 24. 

* $M Ourdl, dt., pp. t4>‘7. 
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in wliich suggestions were made for the removal ol the 
disadvantages mentioned under (iii) and (iv) above. 

Choeks 0& Expoiditure — So far there have been noticed 
the activities of the Legislature in checking the proposed 
expenditure of the Executive. It is in the examination 
of the Appropriation Accounts that the Legislature 
finds its chief opportunity of checking actual expendi- 
ture by the Executive. The Exchequer and Audit De- 
partments Acts, 1866. and 1921, require the Comptroller 
and Auditor-General to audit and report on these accounts, 
as well as to report on the amounts of issues from the 
Consolidated Fund with reference to the relevant provisions 
of statutes ; and under a Standing Order of the House of 
Commons a Select Committee on Public Accounts (the 
Public Accounts Committee) is appointed at the commence- 
ment of every session to report on the Appropriation 
Accounts. The Public Accounts Committee derive much 
of their material for consideration from tho reports of the 
Comptroller and Auditor-General. This officer’s position 
and duties, therefore, may first be observed. 

Compfroller and Auditor-General— The Comptroller and 
Auditor-General is intended to hold a position entirely 
independent of the Executive, and is thus removable from 
his office only by the King on an address by both Houses 
of Parliament. He may not hold his office in combination 
with any executive office. His salary is charged on the 
Consolidated Fund, so that it does not come under the 
annual consideration of Parliament. He may not be a 
member of the Legislature. Although not an officer of 
the House of Commons in name, all his functions are, in 
fact, performed on behalf of the House ; and this is clearly 
the implication to be drawn from the Acts governing his 
position.^ He is not, however, appointed by the House of 
Commons, but by the Executive under letters patent ; and 
the appointee is, in practice, a non-political executive officer 

* Exchequer and Audit Departments Act, 1866 (29 & 30 Viet. c. 39); 
and Exchequer and Audit Departments Act, 1931 (11 & 12 Geo. 5, c. S^h 
especially the latter. 
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of high standing. Although the Treasury determine the 
salary of the Comptroller and Auditor-General’s staff, he 
himself appoints it.^ 

The notion of the Comptroller and Auditor-General’s 
independence of the Executive has been for historical 
reasons slow in development. Prior to 1866 the Audit 
Office was a normal Government Department, whose powers 
were prescribed and controlled by the Treasury. But it has 
been suggested that the small remaining influence of the 
Elxecutive over the Comptroller should be removed. The 
Public Accounts Committee have lately expressed the opinion 
that his reports, which are made to Parliament through the 
Treasury, would, in the view of several Departments of 
State, have more weight if they were presented directly to 
Parliament, and not through the medium of the Treasury. 

It is noteworthy that in some of the recent Constitutions 
in Europe provision is made that the Comptroller and 
Auditor-General, or the corresponding officers, shall be the 
servants of the Legislature and appointed by it. Under 
Article 123 of the Constitution of the Republic of Austria 
the Court of Accounts is made directly subordinate to the 
L^islature, and the President of the Court of Accounts is 
to be elected on the motion of a Committee of the Legis- 
lature. Similarly the Constitution of the Irish Free State 
(Art. 62) provides that the Comptroller and Auditor- 
General shall be appointed by the Chamber of Deputies " to 
act on behalf of the Irish Free State.” 

Section l of the Exchequer and Audit Departments 
Act, 1921, provides that, in examination of Appropriation 
Accounts the Comptroller and Auditor-General “ shall 
satisfy himself that the money expended has been applied 
for the purpose for which the grants made by Parliament 
were intended to provide, and that the expenditure con- . 
forms to the authority which governs it.” 

Ilmettons of Comptroller and Auditor>Genend— These 
duties have been described as of three kinds : — • 

(i) “An accountancy audit, dealing with computation 

^ Act of 1921, sect. 8. * Dnrsll, op. ctt, p. 169. 
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and voucher — ^that is to say, an investigation of the smaller 
details to see that no blunders are made in arithmetic, and 
that the proper receipts in all cases have been obtained ; " 

(ii) “ an approfruaUm audit, of which the object is 
to make certain that expenditure is charged to the proper 
head of account, so as to ensure Parliamentary control ; ” 
and 

(iii) “ an administrative audit, or audit of authority, to 
make sure that a particular payment was authorized. He 
must inquire, that is to say, into the application of money, 
and its conformity with the directions of Parliament or 
other authority, which has the power delegated to it of 
issuing instructions.” 

This last type of audit, which develops into criticism 
of wastefulness or imprudence in expenditure, otherwise 
r^[ular from an accountancy point of view, is in excess 
of the normal functions of a private auditor ; ^ and, in 
fact, it exceeds the powers conferred on the Comptroller 
and Auditor*General by the Exchequer and Audit Depart- 
ments Acts.* 

In addition to his duties in respect of the audit of Ap- 
propriation Accounts the Comptroller and Auditor-General 
has imposed on him by the Act of 1921 (section 2 (i)) 
duties of checking the assessment, collection and allocation 
of revenue by such Departments as that of Inland Revenue ; 
and by sections 4 and 5 he is bound to examine and report 
to the House of Ammons on stock and store accounts and 
trading accounts of Departments, which keep stocks and 
stores, or carry on trading activities, but only if so directed 
by the Treasury. ^ 

Pnbne Aeeoimti Ck»mmittee— The Public Accounts 
Committee examines the Appropriation Accounts and the 
teporf of the Comptroller and Auditor-General upon them, 
and considers the justification for expenditure by Executive 
Departments which (i) are in excess of the amount ap- 
propriated by Parliament in respect of particular votes; 

* Durdl, op. eft., p. 170. 

* Cf. KtttOB Yoi^, dt., p. 155. 
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and (ii) are otherwise irr^lar, though they do not create 
an excess on votes. The Committee also comments on 
unauthorized expenditure and extravagance, and even on 
occasion, in the case of quasi-commercial undertakings, on 
bad business methods. 

The Committee’s sanction in cases where insufficient 
justification is found for breaches is not, as a rule, direct. 
It is not often practicable to recommend that the amount 
of an over issue shall be disallowed ; and the alternative, 
an intimation of disapproval, cannot be regarded as an 
entirely effective deterrent. But the influence of the 
Committee on the Executive is far from negligible : though 
indirect, it takes some of its force through the channel 
of public opinion. The rulings and remarks of the Com- 
mittee are held up by the Treasury as warnings to De- 
partments ; and, in general, the Departments treat its 
reports with careful respect. It is a peculiar fact, how- 
ever, that Parliament itself has not displayed much evidence 
of its interest in any strictures passed upon the Executive 
Departments by its own Select ^mmittee. 

There is a disability, which the Committee must, from 
the nature of government, continue to suffer. It may be 
forced to withhold its criticism in the case of the Executive 
declaring that such and such an alleged extravi^nce was 
warranted by reasons of high policy, which cannot be dis- 
closed without prejudice to the public interest. If, in a case 
of this kind, the matter were pressed in the House of Com- 
mons, the point could be brought in issue on a vote of want 
of confidence.^ 

Cases of Abseince of Appropriatton— The practice of 
Parliament only to place appropriated funds at the dis- 
posal of the Executive Departments no doubt forces them 
either to omit provisions of a secret character and to delay 
provisions of an urgent nature, or alternatively to use funds 
which have been appropriated by Parliament for some other 
purpose. There are, however, certain exceptional instances 


^ See Duiell, op. dt, p. ia6. 
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where Parliament (i) places limited unappropriated funds 
in the hands of the Executive to provide generally or 
particularly for expenditure, which may be unexpected or 
cannot be predetermined, or for the transfer of moneys 
overseas, and merely requires an account of how the moneys 
are in fact spent, and (ii) votes, under general heads, money, 
in respect of the expenditure of which no' account to Parlia- 
ment is required. In the former class fall the Treasury 
Chest Fund and the Civil Contingencies Fund, which are 
permanent funds, kept up to a settled limit, any deficit 
being replenished at the end of the year, or conversely any 
surplus being surrendered. 

(i) Where Aeeoimt is Required— In the case of the 
Treasury Chest Fund the relaxation is lai^ely illusory. 
This fund is a central banking fund under Treasury^ control, 
the purpose of which is to assist Departments in the* transfer 
of credits abroad, which are necessary to carry on activities 
of government overseas. In view of the desirability of 
diminishing, as far as possible, losses on exchange, the 
business of transfer is co-ordinated, and the money in the 
Treasury Chest Fund used accordingly. 

This fund should not be used in order to supply De- 
partments with money which they want for expenditure, 
and especially not for expenditure at home, when votes 
are exhausted. This course was, in fact, adopted in 1910- ii 
in extenuating circumstances ; but the fund which should 
have supplied the money, if it had not been empty, was the 
Civil Contingencies Fund. 

The Civil Contingencies Fund, which was created under 
Treasury Minute, is now limited by statute ^ to £ 1 , $ 00 , 000 . 
Ite object is to provide funds for Departments which have 
spent amounts appropriated to votes, or which desire to 
create new votes, the intention being for Parliament to 
regularize matters at a later date. 

Somewhat similar are the special and temporary arrange- 
ments made on the occurrence of an event, such as the 

^ Finance Act, 1921 (ii & 12 Gto. 5, c. 32), sect. 52. 
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outbreak of war, which will obviously necessitate large dis* 
bursements of amounts and at times whkh cannot be fore- 
seen. In this case Parliament grants a lump sum (a vote 
of credit) to the Treasury and delegates to it the function 
of checking estimates and appropriating the money ; but, 
as remarked above, account must be made of the expendi- 
ture to Parliament. 

(ii) Where Aoeount is not Required — In the second class 
of cases, where money is voted for specified objects without 
requiring account to Parliament, fall grants of money for 
the Secret Service and “ grants-in aid." The latter repre- 
sent the means of assisting schemes or objects with which 
the State does not desire such close association as to imply 
responsibility. Instances are (a) grants to bodies like the 
Royal Geographical Society, {b) grants to Public Museums 
and Galleries to enable purchases to be made, and {c) grants 
for the assistance of overseas protectorates. In some cases 
special provision is made for audit, and in others it is merely 
necessary for the Comptroller and Auditor-General to see 
that His Majesty’s Paymaster-General issues the money 
within the appropriate year. 

The Treasury, Hs Positton and Powers— The position of 
the Treasury in connection with the checks on the manage- 
ment of national finance calls for separate remark. Just 
as a trading company, for instance, may have an internal 
as well as an external auditor, appointed to act in an 
independent capacity, so the Executive uses the Treasury, 
in conjunction with other Departments’ accountant officers, 
as an internal check on irregularities in matters of finance. 
And not only does the Treasury scrutinize and apply 
destructive criticism to Departmental estimates, prior to 
their presentation to Parliament, and disapprove improper 
expenditure, but it adopts the practice of givii^ its approval 
to expenditure by Departments, which is unauthorized by 
Parliament, when it is of opinion that there are extenuatii^ 
circumstances. It then seeks to use its prestige to justify 
the irregularity to Parliament. But the approval of the 
Treasury cannot be relied upon in substitution for the 
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authoeity of Parliament; and, subject to the qusdificatmns 
noted in this chapter, the covering approval of Parliament 
must be obtained in every case. Protest by the Public 
Accounts Committee has been made in cases where it 
was thought by the Committee that there was opportunity 
at the time of the irregularity' of obtaining Parliament’s 
authority. It. has even been suggested >that the Treasury 
has on occasion usurped the functions of the Legislature.^ 
But the admission that the approval of the Treasury is on 
occasion neces^ily given is evidence that the check of 
Parliament on expenditure of public money is bound to be 
limited by the supervention of emergencies in government. 

The Treasury, it should be noted, has a limited capacity 
given it by statute * for authorizing evasions of the rule that 
public money must only be spent as appropriated by Parlia* 
ment. It cannot authorize the expenditure of more money 
on a vote than that provided for that vote by Parliament ; 
but, if some of the expected minor receipts (appropriations- 
in>aid), specified as in reduction of the gross total of a vote, 
do not materialize, and other receipts of an analogous kind 
unexpectedly accrue, the Treasury may direct that the latter 
may be treated as in place of the former. For instance, if 
the gross estimated expenditure on a vote were £1000, and 
the estimated receipts from fees (dealt with as appropriations 
in-aid) were £100, making the net estimated expenditure 
£900, and if no fees were in fact received, but fines to the 
amount of flQO were collected, directions could be given 
by the Treasury for the receipts by way of fines to be 
treated as appropriations-in-aid. Thus the amount of these 
receipts could be spent on the objects of the vote, as if 
appropriated by Parlian|ent In this connection it must 
be remembered that, by the provisions of the Act last 
quote(^ all receipts in r^uction of the gross sum required 
in any vote are to be deemed “ money provided by Parlia- 
ment,” and so only to be used for the purposes of the vote 
in question. 

* Duxell, op. dt, p. i^. 

* Public Accouatt ana Charge* Act, 1891 (54 & 55 Viet. c. 34). 
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IMeiflTUiew of Oieeki In nqpeet of Notional Finanee 

— It has already been observed tlut the proceedings of the 
House of Commons concerning the Estimates are to a very 
large extent ineffective. Thu defect in the system of check 
is not a matter of so vital importance if there is an adequate 
check on irr^ularity, and more especially on extravagance, 
in expenditure. The Comptroller and Auditor>General, in 
preparing his reports on the Appropriation Accounts (i.e. 
on expenditure) suffers under two limitations, to which he 
himself has drawn attention in recent reports. First, his 
reports are made before the Departmental witnesses are 
examined : this examination only takes place before the 
Public Accounts Committee. And secondly, his reports 
“ necessarily deal only with a small percentage of cases 
requiring comment or investigation," and they “ afford no 
indication of the standard attained in the administration 
of public expenditure taken as a whole." But, in so far 
as the technicalities of Departmental business and the bulk 
and form of the accounts allow, the Public Accounts 
Committee, with the assistance of the report of the Comp* 
troUer and Auditor-General, imposes a moderately effective 
check on irregularities in expenditure. How far it is or 
can be any real check on extragavance or imprudence is 
difficult to assess. 

The apparent lack of interest displayed by the House of 
Commons itself in the reports of its ^lect Committee, is 
perhaps due in part to the fact that the irregularities and 
other matters on which comment is made are referable to 
a period, since which a considerable interval of time has 
elapsed. This feature was touched upon by the Select) 
Committee on National Expenditure, 1918, which recom- 
mended that the Comptroller and Auditor-General should 
be authorized to report to the Public Accounts Com- 
mittee on matters needing their attention, as and when 
they are brought to light in the course of his continuous 
audit. 

The form of the Estimates and Accounts has been freely 
criticized, as being at the root of defects in control by 
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Pa;:Uament ; and, Specially, it is uii|[ed that the heads are 
not sufficiently and coiuistently on objective lines. Instead 
of items of expenditure being described and divided under 
subjects, as is, done in some instances, they should be more 
consistently based on the objects of expenditure. A com- 
plete adoption of this method would establish a unit of 
cost,*' which would be valuable for coihparing the cost of 
one service with another.^ But it may be that really effec- 
tive control cannot be secured without the addition to the 
present record of sums paid in and out of comprehensive 
accounts showing outstanding assets and liabilities, and pro- 
viding a separate treatment of capital outlays and receipts. 

The problem of revision of forms and methods to enable 
the application of a more effective check is complicated by 
the fact that, when the present system was initiated, less 
ambitious views of the necessity of control of financial 
expenditure were held. As Sir John Bradbury remarked 
in a memorandum for the Select Committee on National 
Expenditure, 1918 ; " In criticizing the existing scheme 
of appropriation of Parliamentary grants it must be borne 
in mind that the control of Expenditure, iii the sense of 
security that the various public services are efficiently 
administered at reasonable cost, was no part of the object 
which the framers of the system had in view.” 

ChMdcs by Legislature on Issue by Executive of Sub- 
ordinate Le|dslation — ^The nature and extent of the sub- 
ordinate legislature powers conferred on the Ebcecutive by 
the Legislature were examined in Chapter III ; but it is 
appropriate here to discuss the checks and controls applied 
by the Legislature over the exercise of these powers. 

The Legislature having absolute and unqualified capacity 
to make and unmake laws can pass an Act annulling or amend- 
ing any subordinate legislation of which it disapproves. 
But, to avoid as far as possible the necessity of this stringent 
procedure, which might ensue after property and interests 
had been affected, the Legislature makes a general habit 

* Sttbaidtanr Accounts are occasionally included to assist in diis com- 
parative method: see Appendix III, p. 20S. 
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of including in an Act, conferring specific power to issue 
subordiuate legislation, one of the following provisions : — 

I. {a) That a proposed ride ^ shall be laid before the 
Legislature, and shall be abandoned, if it is not approved 
in terms by the Legislature within so many days. 

{b) That a proposed rule shall be laid before the Legis- 
lature and shall be abandoned if objection is made to it 
by the Legislature within so many days. 

(c) That a rule shall be laid before the Legislature on 
its issue and shall be annulled if objection is made to it by 
the Legislature within so many days. 

(d) That a rule shall be laid before the Legislature on 
its issue, so that the Legislature may have an early oppor- 
tunity of annulling it by Statute if it disapproves of it. 

II. Sometimes the Legislature adopts sm additional 
course by providing, in the Act conferring the power of 
effecting subordinate legislation, that, prior to the issue of 
a proposed rule, it shall be made public, so that citizens 
or public bodies may make representations ; and in suitable 
cases parties specially interested are enabled to insist on 
Parliamentary confirmation or independent investigation. 
There is also an Act of Parliament (to be noticed later) 
which makes general provisions for publication of certain 
types of subordinate legislation. 

Before giving examples to illustrate the provisions tabu- 
lated above, it must be noted that there are occasional 
instances in which, from intention or oversight. Parliament 
has afforded itself no means of check in the enabling Act. 
In the Coal Mines Act, 1911,’ section 61, the Secretary for 
Mines * may, “ by order of which notice shall be given in 
such manner as he may direct,” regulate the supply, use, 
and storage of explosives at mines. He is not required to 
apprise the Legislature of the issue of such an order as this. 
Another instance will be found under 1 (6) below. 

* The term “ rule ” U for conTenience uied in this chapter to include 
regulations, orders, etc., except where othe^wiM stated. 

* I ft a Geo. 5, c. so. 

Substituted n» tile “Secretary of State "by sects, land a of the Mining 
Industry Act, rpao fto ft ii Geo. 5, c. 50). 
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The comparative merits of the methods of providing 
special opportunities of checking subordinate i^islation 
and their suitability in varied circumstances may be 
gathered from the concrete examples given below. 

I. CSieoiB on Propoub to bsue Subordinate L^lation 
— {a) Parliament says : We must see the rules in draft ; 
and if we do not approve them in tenns within so many 
days they shall be abandoned. 

Section I'o (4) of the Gas Relation Act, 1920,^ provides : 
“ Before any special order under this Act is made [by the 
Board of Trade], it shall be laid in draft before both Houses 
of Parliament, and such order shall not be made unless 
both Houses, by resolution, approve the draft, either 
without modification or addition or with modifications or 
additions to which both Houses agree, but upon such 
approval being given the Board of Trade may make the 
order in the form in which it has been approved, and the 
order on being so made shall be of full force and effect." 

The powers conferred on the Board of Trade by Parlia- 
ment in respect of the making of special orders under this 
Act are of considerable importance. Not only may the 
Department in its turn confer considerable powers on gas 
undertakers, but it may by its special orders effect results 
which, previously to the passing of the Act, could only be 
effected by Provisional Order, confirmed by Parliament. 
This is evidently the reason why Parliament made provision 
for the earlier opportunity of check (i.e. before the issue 
of the order), and for a positive approval by Parliament, 
rather than a mere absence of disapproval. 

Another example, which displays in one sub-section the 
more positive method of checking draft rules, provided for 
cases of considerable devolution, and the more negative 
method (to be exemplified separately under (^) below) is 
sectbn 8 (3) of the Ministry of Health Act, 1919,* which 
runs thus : " In the case of a draft of an Order providii^ 
for any transfer of powers or duties to and from the Minister 

*10 ft II Geo. 5,0.38. *9 ft 10 Geo. 5,0.31. 
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under sub-sections (2) and (3) of section 3 of this Act or ' 
for the establishment of any consultative Councils under 
section 4 tbeireof, the Order shsdl not be m^e until both 
Houses by resolution have approved the draft, nor if any 
modifications are s^eed to by both Houses, otherwise 
t han as so modified, and in the case of a draft of any other 
Order which is. required to be laid as aforesaid. If either 
House before the expiration of such thirty days presents 
an Address to His Majesty against the draft, or any part 
thereof, no further proceedings shall be taken there- 
on, without prejudice to the making of any new draft 
Order.” 

{b) Parliament says : We must see the rules in draft ; 
and, if we object to them within so many days, they shall 
be abandoned. 

By the Importation of Animals Act, 1922 (session 2),^ 
the Executive is, among other powers, given power to make 
Orders regulating the landing of cattle and suspending the 
operation of the provisions of the Act regarding the landing 
of cattle ; and section 7 of the Act provides : “ Before any 
order is made under the preceding provisions of this Act, 
a draft of the Order shall, unless it is either an Order sus- 
pending the operation of section l of this Act or prohibit- 
ing the landing of animals [etc.], ... be laid b^ore each 
House of Parliament for a period of not less than twenty- 
one days on which that House has sat, and if either House, 
before the expiration of that period, presents an Address to 
His Majesty against the draft or any part thereof, no further 
proceedings shall be taken thereon, but without prejudice 
to the^making of any new draft Order.” 

It is to be observed that Orders suspending the operation 
of a section or prohibiting the landing of anim^ can be made 
without any laying of the rules before Parliament for so 
many days, for the tolerably clear reason that the making 
of such Orders, as contrasted with the makii^ of other 
Orders under the Act, may be a matter of urgency. 


* 13 0#o. s, c. s. 
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Betentloo Poiror to Annul Subordinate Lei^la- 
timi — (c) Parliament says : We must see the rules as soon 
as issued and operative ; and, if we object to them within 
so many days, they shall be automatically annulled. 

This is a very usual method of check. It is found in 
such Acts as the Irish Free State (Consequential Provisions) 
Act, 1922 (session 2},^ section 6 (2), the Unemployment ln> 
surance Act, 1920,* section 35 (2), and the Ministry of 
Transport Act, 1919,? section 29 (i). 

Section 17 (3) of the Air Navigation Act, 1920,* which 
conferred wide powers of issuing subordinate legislation 
concerning' the isolation of aerial traffic, may be taken 
as typical : “ Any Order in Council made under this Act 
shall be laid before Parliament forthwith, and, if an Address 
is presented to His Majesty by either House of Parlia- 
ment within the next subsequent twenty-one days on 
which that House has sat next after any such Order is 
laid before it praying that the Order or any provision thereof 
may be annulled. His Majesty in Council may annul the 
Order or provision, and it shall thenceforth be void, but 
without prejudice to the validity of anything previously 
done thereunder.” 

It appears that method (b) might often with advantage 
be substituted for method (c), in order to prevent rules 
objectionable to Parliament beit^ in force, even for a few 
days. 

(d) Parliament says : We must see the rules as soon as 
they are issued and operative ; and, if we object to them, 
we shall in this way have an early opportunity of annulling 
them by statute. 

By section 16 (i) of the Gas Regulation Act, 1920,* the 
Board of Trade have j conferred on them power to make 
rules in respect of procedural matters, e.g. publication 
and service of notices, publication of advertisements, fees, 
etc. — ^matters of comparatively unessential importance. 
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Section itf (2) merely provides that : Any rules made in 
pursuance of this Section shall be laid before Parliament 
as soon as may be after they are made and shall, have the 
same effect as if enacted. in this Act.” 

The different methods do not appear to have been 
adopted with any uniformity of principle. For instance, 
a sin^ilar sub-section to that last quoted was included in 
section 86 of the Coal Mines Act, 1911,^ by which the Secre- 
tary for Mines * was enabled to issue general regulations 
on very broad lines, namely, “ for the conduct and guidance 
of the persons acting in the management of mines,” etc., 
and even for the variation or amendment of one part of 
the Act itself. 

A consideration of methods (b), (r), and (d) suggests that, 
although they may be excellent in theory in appropriate 
cases, with several scores of rules, etc., before the Legisla- 
ture at a time and with no particular members responsible 
for scrutinizing them, the efficiency of check may in practice 
be illusory. 

In this connection there may be noticed an interesting 
experiment which aims at throwing a particular responsi- 
bility on the Chairman of Committees of the House of 
Lords and the Chairman of Ways and Means in the House 
of Commons. For instance, under the Ministry of Transport 
Act, 1919,* section 29 (3), the Minister of Transport, on 
publication of notice of a proposal to make an Order 
authorizing owners of undertakings to acquire lands and 
to construct works, is bound to send to the two Chairmen 
a copy of the draft Order. If within a stated period either 
Chairman reports to the Minister that he is of opinion , that 
the proposals are “ of such a character or magnitude that 
they ought not to be proceeded with without t^e authority 
of Parliament,” the Minister cannot make the Order until 
the draft has been approyed by Resolutions passed by both 
Houses. 

^ I & a Geo. 5, c. 50. 

* Subetkttted iOT Ae *' Secietaty of State *’ Iqr sects. 1 and 2 of the Mining 
Indiutiy Act, 1920 (10 & II Oeo. 5, c. so). 

• 9 & to Geo. S, c. so. 
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' H. ProvidoBi ProvlttBg FaUle idfli Ov^ntwaiitf to 
Protest Agdiot ftep ose d tabwdliiftte Let^tioa— Dis- 
tinct the statutory arrangements by virtue of which 
Parliament itself checks the issue of subordinate l^islation 
are the statutory arrangements under which the public, 
public bodies, or persons specially interested are enabled, 
either to make representations bdore the issue of rules or 
to insist on Parliamentary confirmation or independent in- 
vestigation. (It will here be necessary to refer more strictly 
to rules, r^ulations, orders, etc., as the case may be.) 

Gmeral Provisions — ^Some few years after the system 
of delegating legislative powers became widespread com- 
plaints and protests were made that, unlike 'the case of 
Acts of Parliament, subordinate legislation was launched 
upon the public without sufficient warning or opportunity 
for the making of representations. There was accordingly 
passed the Rules- Publication Act, 1895.^ Sections 1 and 
4 of the Act provide that, whenever a statutory rule (i.e. 
a rule, regulation, or bye-law, but not order) must by 
statute be laid before Parliament on its issue, forty days’ 
notice of its proposed issue must be given in the “ London 
Gazette.” The implication is that, if there were a statutory 
requirement for laying a rule before Parliament before issue, 
sufficient notice would necessarily so be given. During the 
prescribed forty days representations may be made by public 
bodies, which must be duly considered by the ” rule-making 
authority.” It is not clear from the Act what the expression 
“ public body ” means. If, as in the Prevention of Cor- 
ruption Acts, 1889-1916,* it includes “ local and public 
authorities of all descriptions,” its ambit is very wide. It 
is important to observe that section 1 does not apply to 
Scotland or in the case of certain excepted Government 
Def^utments. 

Section 2 of the Act enables a ” rule-making authority 
to go behind section i and issue ” statutory rules ” pro- 

* ^ & 57 Vkt. c. 66. Sect. 3oftb« ActdMltvithpHsting,i»imberiiig> 
end Me of ttetutorjrVvles, end is disrmrded here. 

* 58 ft 53 Viet. c. 69, and 6 ft 7 Gw. 5, c. 64. 
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visionally without notice in cases of urgency, of which 
the “ rule<makii^ authority ” is constituted judge. This 
facility has been extensively utilized ; and provisional 
rules remain provisional for long periods. 

It will be gathered from the foregoing remarks on this 
Act that its application both to subordinate legislation and 
to the authors of it is only partial ; and that there are means 
of evasion of publicity even where the Act applies. It 
should be added, too, that many recent Acts provide that 
section l of the Rules Publication Act, 1893, shaU not apply 
to the del^ated l^islation made under them. 

Special Proviidoiis — ^Sometimes Parliament provides, in 
an Act conferring legislative power on the Executive, that 
notice of a proposal to make Orders (which it will be re- 
membered are not covered by section 1 of the Rules Publi- 
cation Act, 1893) shall be given in the “ London Gazette " 
or similar place, so that the public may be aware of it. 
This procedure is sometimes additional to that of laying 
the draft order before the Legislature ; but it is sometimes 
the only course prescribed. For instance, the Ministry of 
Health Act, 1919,' section 8 (2) enacts that : “ Before any 
Order in Council under this Act (other than an Order 
appointing a day for the commencement of this Act or any 
provision thereof) is made, notice of the proposal to make 
the Order and of the place where copies of a draft of the 
Order can be obtained shall be published in the “ London 
Gazette," and in such other manner as the Minister thinks 
best adapted for insuring publicity, and a draft of the Order 
shall be laid before each House of Parliament for not less 
than thirty days on which such House is sitting.” On 
the other hand, section 2 (5) of the Mining Industry Act, 
1920,* which is in similar terms to the above quoted sub- 
section down to the words " insuring publicity,” omits the 
requirement of a laying of a draft before each House of 
Parliament The reason for the divergency in practice is 
not easy to discover. 

* 9 & 10 Geo. 5, c. 31 . * 10 & II Geo. 5, c. 50. 
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Parties Speditily Intorested in Sutordinate Legislation 

~It remains to give illustrations of other more particular 
provisions of Acts of Parliament, framed with the view of 
enabling parties specially interested in the subject-matter 
of delegated legislation to insist on independent investi- 
gation before the legislation is issued, or on confirmation 
^ Parliament before it becomes operative. 

The Coal Mines Act, 1911,^ section 86, confers on the 
Executive considerable powers of making regulations, by 
Order, in regard to the management of mines. Sub-section 3 
of the section obliges the issuing authority to publish 
notice of proposals to make Orders, so. as to iiiform persons 
affected. If objections of a certain class are made, it is 
incumbent on the issuing authority to refer the matter to 
a panel of referees ; and effect must be given to their 
recommendations, if the Order is made. 

An illustration of a different method is supplied by the 
Salmon and Freshwater Fisheries Act, 1923.* Under sections 
37 and 38 of this Act the Minister of Agriculture is em- 
powered to issue Orders of various classes, for the regu- 
lation of fisheries. Section 40 (4) provides that, if within 
a set period of the issue of an Order no memorial {gainst 
it is presented and maintained by any fishery board, local 
authority, or other person or association interested, the 
Minister may confirm the Order ; but, in case of objection, 
the Order is to be provisional only and must be confirmed 
by Parliament, if it is to become operative. 

It is not difficult to appreciate that, in the case of 
special interests and occupations, which a paternal Govern- 
ment finds it necessary to r^;ulate, the old method of relying 
on representations through the Parliamentary representative 
is not sufficiently effective. The Legislature, as at present 
constituted, represents areas and not occupations; and, 
unless and until any such modification as that of recog- 
nizii^ or establishing Functional. Councils is introduced, 
the means of safeguard of the kind illustrated above effect, 
no doubt, a suitable compromise. 

* 1 ft 3 Geo. 5, c. 5a 


* 13 ft 14 Geo. 5, c. 16. 
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Die Constitution o£ the Irish Free State provides (Art. 
4^) for the establishment by the Legislature of Functional 
or Vocational Councils representing branches of the social 
and ecoaomic life of ' the nation. In this country some 
approach has been made to this end by the introduction 
of provision, in Acts dealing with technical matters, for 
advisory committees to be consulted by Ministers in carry* 
ii^ out their duties under the Acts. Examples are the 
Dyestuffs (Import Regulation) Act, 1920,^ the Mining 
Industry Act, 1920,* and the Ministry of Transport Act, 
1920.® 

A cautionary word may be added in r^ard to all checks 
by the Legislature on the Executive, to the effect that, 
while, as at present, the Legislature is during the course 
of a Parliament very much the tool of the Executive, the 
efficacy of these checks is correspondingly diminished, quite 
apart from their intrinsic value. But a further inv^ti* 
gation of this aspect of the relations of the two organs is 
pursued in the next chapter. 

* 10 & II Geo. s, c. 77. • nidi, c. so. ... 

* 9 & 10 Geo, s, a 50. 
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THE QUESTION OF PREDOMINANCE 

After a view of the interrelations of the Ebcecutive and 
the L^islature — ^the Parliamentary Executive at work, 
and the manner in which the ^gislature controls or 
checks the Executive in the exercise of the latter’s 
functions, it may be useful to consider, as it were paren- 
thetically, the question of predominance. Can one of the 
two organs be said to be supreme, or to be superior to the 
other? 

• Soyenignty — ^This question seems, perhaps, reminiscent 
of the much-canvassed investigation into the seat of 
‘ sovereignty ’ in the State, an investigation which has, 
of recent years at least, been regarded with detachment 
or disinterest by the lawyer, who is not also a student of 
political philosophy. It is not the intention here to enter 
into any full discussion of the theory of sovereignty ; but 
a few words will serve to place the subject in relation to that 
under immediate treatment. 

“ E^rly theories of sovereignty,” as Maitland has re- 
marked,^ ’ ' belong rather to the domain of political philosophy 
tham to tlfat of constitutional law.” It is enough, then, 
to note that the student of the early nineteenth century 
was impressed with the doctrine that sovereignty or supreme 
powyr in the State must, first, reside in one body or person, 
or one collection of bodies or persons. It must be undivided. 
Secondly, it must be independent of all control. It may be 
su^^ested as tolerably clear that at the present day no such 
sovormgn as this exists in the British Constitution. 

i “ ConatitutioMl Hittory,” p. spS. 
ziO 
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Modtrn Definltinis of Soverdgnty— Lord Bryce defines^ 
the sovereign authority as “ the person (or body) to whose 
directions the law attributes legal force, the person in whom 
resides as of right the ultimate power, either of laying down 
general rules or of issuing isolated rules or commands whose 
authority is that of the law itself.” This definition at first 
sight, and read in conjunction with the earlier notions of 
undivided and independent sovereignty, seems to be in’ 
applicable to the facts of to-day. But Lord Bryce finds no 
difficulty in discarding the traditional characteristics. He' 
boldly declares * that ” legal sovereignty is capable of 
being divided between co-ordinate authorities, or of being 
from time to time interrupted, or rather oveiridden, by 
the action of a power not regularly at work ; ” and he 
proceeds to assert that by a division of sovereignty legis- 
lative functions may be assigned to one authority and 
executive functions to another. If there must be a 
‘ sovereign ’ in the constitutional system, and the meaning 
of the term may be so modified to fit the case, this solution, 
though involving a dualism, has something to commend it. 

Sir John Salmond, in his book on Jurisprudence, in 
which he trenches considerably on the realms of Constitu- 
tional Law, after wrestling with the theory of sovereignty, 
decides also that the English Constitution recognizes a 
” sovereign executive no less than a sovereign legislature,” 
each supreme in its own sphere. He even finds it necessary 
to suggest that ^hen there is no Parliament, that is to say, 
in the interval between the dissolution of one Parliament 
and the convening of another, the supreme legislative power 
is non-existent, but' that the supreme executive power is 
retained. These are the straits into which the inventors 
of the theory of sovereignty have driven legal scientists. 

The 'sovereign* of the type discussed above exists, as 
Lord Bryce held, in the realm of legal science ; but in the 
realm of fact he found another type of ' sovereign ’ (a body 
which prevails in the ultimate resort) — ^the people or the 

^ Studies in Histofy and Jurisprudence/* vol. ii, p. 51. 

*Op.cit.,p. 54. 
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d^tonte; and this he named the practical sovereign. 
Here, at least, he was able to proclaim an undivided 
soveitignty. Professor Dicey reached a similar conclusion, 
when he differentiated between ‘ sovereign ’ in the legal and 
in the political sense. This use of the term ‘ sovereign ’ 
in respect of two altogether distinct spheres has been sub- 
jected to criticism ; ^ and it cannot be said to simplify an 
already strained and artificial conception. 

Professor Dicey’s definition of legal sovereignty is less 
cmnplicated and easier to satisfy by reference to the facts 
than that of Lord Bryce. But it is not, perhaps, sufficiently 
•comprehensive, if the earlier connotation of the term is to 
be retained. He defined it as “ the power of law-making, 
unrestricted by any l^al limit,” * and was at once able to 
point to the Legislature as the sovereign of the State. The 
Executive, therefore, was left by him to be dignified by 
another name. 

AppUeattcMD of Modern Definltimis of Sovereignty- 
Other jurists have taken the boldest step and have 
suggested that there may be no sovereign at all. Professor 
Gray, for instance,” has proposed that the otg;ans of 
government may be so limited that there are certain acts 
which they cannot perform. Independent and unlimited 
power, it must be remembered, has generally been held to 
be an essential quality of sovereignty, although Lord Bryce 
thought, exceptionally, that legal sovereignty could be 
limited, as in the case of power reserved to the people, to 
be exercised by Referendum or Initiative. But there are 
other eminent authorities, like Sir William Anson, who saw ” 
the oi^ans of the State “ in established relations ” to each 
other, of such a nature as to render a full-bodied conception 
of a.80vereign inadmissible. 

This discussion of sovereignty is consciously destructive 
in character. It seems that the distribution of power in 

^ Sidgwick, Elements of Politics/* p. 658. 

* Law of the Constitution/* 8th ra., p. 70. 

t '* Nature and Sources of the Law/* ind ed., p. 78. 

^ ** Law and Custom of the Coostitution/* 4^1 ed.y vol. U p. 14. 
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the State cannot be analysed as simply as iwlherents of 
a dieory of sovereignty propose As ^dgwick con- 
cludes,^ supreme power in the State “ is usually distributed 
in a rather complex way among different bodies and in- 
dividuals ; " and the same writer atlds the sage warnii^ 
that *' from the mere form of government in any State we 
can only conjecture very incompletely the actual distribution 
of the power of producing political effects." 

The flange from Autocraey to Democracy— In the 
early stages of the British Constitution the difficulties 
which have been mentioned were non-existent The King 
with the counsel of his chief men directed the business of the 
State, and also possessed the “ power of law-making un- 
restricted by any legal limit." On a separation of the 
Legislature from this primary body, the Executive (which 
acted rather on behalf of itself than on behalf of the people) 
retained the power of direction. But, after the Revolution of 
1688, the Legislature, with the force of reaction from ad auto- 
cratic system, took to itself many of the powers of govern- 
ment which are properly the function of the directing otg[an. 

This phase is illustrated by the attempt of Parliament 
to govern, as well as to legislate, by statute, by passing, 
for instance. Acts of Parliament to effect ends which are 
to-day considered to be matters coming within the province 
of the Executive (see Chap. IV, p. 47). In the late seven- 
teenth century Locke (admittedly a Parliamentarian, with 
a bias against the Executive) described the L^islature * as 
the " supreme power of the Commonwealth," and he re- 
marked * that " the L^slative power is that which has a 
right to direct how the fwce of the Commonwealth shall be 
employed for preserving the community and the men^bers 
of it.” 

The Demoeratie Bxeeutfve— It was not until the notion 
of an Executive, acting on behalf of the people and deriving 
its authority from the people, became fully developed, that 

^ “ Elements of Politics/’ j>. 638. 

* ** Tteatiie on Civil G^mment/’ chap. xi. 

•Op. dti chap. xii. 
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a readjustment in tiie distribution of power commenced. 
Rs4>id progress in this readjustment followed the Reform 
Act, 1^32. 

In spite, then, of ill-founded inferences, which are 
occasionally drawn from such expressions as the supremacy 
of Parliament, few would contend at the present day that 
Parliament governs as well as legisllites. Low, in his 
“ Governance of England ’’ (p. 58), speaks with restraint 
when he says that “ it. seems ... an excessive assumption 
to maintain that the House of Commons or Parliament does 
actually and practically in every way directly govern the 
Kingdom.’* Ilie laws made by the Legislature must be 
obeyed by the Executive to the extent to which they apply ; 
but they do not apply to the whole field and to every con- 
tingency of government. Necessity for compliance with 
the laws enacted by the Legislature does not extinguish, 
but merely affects, the power of direction or government 
exercised by the Executive. 

If a limited liability company were so constituted that 
the Articles of Association (or regulations for management 
of the company — the rules of conduct) were made and 
altered at the absolute discretion of representatives of the 
members of the company, it could not be said that these 
representatives mantled the company. The mani^ement of 
the company would be exercised by the directors, managers, 
or managing committee, acting on behalf of the members of 
the company ; and no one would allege that they ceased to 
be managers because they were bound to comply with such 
regulations as the members’ representatives decreed. 

The Executive may be the agent of the people ; but 
it is not merely the agent of the Legislature to carry out 
its behests. Indeed “ the picture ... of a legislature 
issuing commands enforced by an executive, which in some 
way may be regarded as part of a legislature, is remote 
from the facts of our own, and of most, if not all, modern 
constitutions. . . . The executive does other work besides 
enforcii^ obedience to the law.” * 

^ Anson, “ Low and Cnstom of the Constitution,” 4th ed., p. 3. 
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In the eighteenth century, it may be, there had not been 
sufficient recovery from the revolt against absolute govern- 
ment to admit of the whole of the directive power in 
the State being entrusted to the Executive. That similar 
hesitancy prevailed at that time in the United States of 
America may be gathered from the absence of any express 
provision in the Constitution of that country that the 
directive power should be entrusted to the President.^ In 
1791, Reeves, the author of a history of English law, incurred 
the extreme wrath of the House of Commons for a sugges- 
tion that the Executive was the essential oi^an, and that 
the Legislature, though an advantageous institution, could 
be absent without a complete disorganization of govern- 
ment. But, nowadays, newly modelled Constitutions are 
not afraid of admissions concerning the real functions of the 
Executive. For instance, Chapter I, section I, article 15 
of the Constitution of the German Commonwealth provides 
that “ the National Cabinet supervises the conduct of affairs 
over which the Commonwealth has jurisdiction,” while 
article 60 of the Constitution of the Esthonian Republic 
explains that ” the Government of the Republic directs 
the internal and external policy of the State, and ensures 
the preservation of internal and external security and the 
execution of the laws.” 

The Executive the Directing Oi^dui— The necmsity for a 
single ‘ directing power ’ or ‘ determining energy ’ in the State 
has been pointed out both by constitutional lawyers and 
political scientists.’ This directing power or determining 
energy in the British Constitution is the Executive. The 
Legislature has been described as the regulator of the 
Executive ; ’ but a regulator of a machine, though it can 
msdce it go fast or slowly, or even stop, is not the motive 
power. 

^ Cf. Goodnow, “ Principles of Administrative Law in the United States,” 
P- 77 - 

* Cf. Bagehot, Engiish Constitution,” p. 372, and Bluntschli, " Theory 
of the State ” (transl. Oxford Press, 1^5}, p. 314. 

*Sarwey, “ Allegemeines Verwaltimgsr^t,” quoted by Goodnow, 
loc. dt. 
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What, then, is the nature of the Executive's directive 
functions at tiie «^present time? Passing over hs dis* 
cretionary capacity exercisable in the a^inistration of 
statutes, there is a large area of activity, in respect of 
which the laws passed by the Legislature scarcely apply at 
alt-^for instance, the (teclaration of war and peace, the 
conduct of war, the conclusion of treaties, in fact, external 
relations genei^ly. These are functions which have re- 
mained with the Executive from the days when a separate 
L^islature had not been evolved. 

There are also functions of a directive character, which the 
Executive had acquired since the partial fusion of the once 
separated L^islature and Executive. In the eighteenth 
century the Executive was chiefly occupied with financial 
administration ; and a legislative programme was not re- 
garded as due from it until perhaps the days of Gladstone. 
But, as a Parliamentary Executive, it has acquired the lion’s 
share of initiating legislation ; * and the heads of the Execu- 
tive alone have power to initiate proposals of expenditure 
of public money (Standing Order No. 66). The policy of 
this latter convention is obvious ; and it is adopted in more 
than one Dominion Constitution. 

The Executive is found to be the only organ which is 
equipped to direct the fortunes of the State in the present 
complexity and technicality of economic and social life. 
In this work its capacity is reinforced by the inclusion in it 
of a highly trained and specialist permanent staff of sub- 
ordinate Executive ofhcers. The growth in number of these 
officers, constituting the Civil Service, from approximately 
20,000 in 1832 to approximately 300,000 at the present 
time, involving something like a corresponding increase in 
activity, has necessarily affected the balance in the relations 
of tbe Executive and the Legislature. 

Moreover, the structure of the Executive enables it to 
govern or direct affairs. The directing organ must at times 
act quickly or secretly, or both. And the Legislature accepts 


* See pp. 18 C 
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this positioa. The passage of a rtatate Kke tiie Emergency 
Powers , Act, 1920, ‘ the provision <rf votes, of credit on 
suitable occasion, the existence of the Civil Contingencies 
Fund, or the rule that there, need be no disclosure of in- 
formation to the Public Accounts Committee, which would 
be prejudicial to the public interest, illustrate the L^;is- 
lature’s acquiescence in, and realization of, this position. 

Legislature’s Claims to Predominanee — Conversely, not 
only does the legislature, in fact, abstain from making 
war or peace or otherwise directit^ affairs of State, but it 
is not adapted to these functions. Seeley, in his “ In- 
troduction to Political Science," has concluded that, “ as 
a general rule, where a State is subject to any considerable 
pressure, government by assembly is not found practicable, 
the reason being that such an assembly has not prompti- 
tude or decision enough to deal with pressing dai^er.” 
It will hardly be disputed that the British State, like the 
majority of other powerful States, is nowadays constantly 
and continually subject to “ considerable pressure." • 

There has been no occasion in recent years in this 
country of a claim being made by the Legislature to direct 
the foreign affairs of the State. An interesting instance, 
however, of the defeat of such a claim as this advanced by 
the Legislature occurred recently in France. A resolution 
was passed representing that the principle of German dis- 
armament should be maintained at the Peace Conference 
in 1919. This step was held to be unconstitutional ; and 
the exclusive capacity of the Executive to direct the 
administration of foreign affairs was vindicated. 

It may, therefore, be concluded that the Legislature, with- 
out directive power, and having, as has been seen, but limited 
capacity for introducii^ laws for the conduct of government, 
must base any claim to predominance on the r 61 e played by 
it as the instrument of the people in creating new Executives, 


^ See p. 28 above. 

* It is interesting to observe that the Irish Free State has provided in 
its Constitution that the regulation and control d the armed forces of the 
State shall be by the Legislature* 
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and, to a less extent, in bringing about the dismissal of Execu- 
tives in office. In the latter respect, as was observed in the 
preceding chapter, the Legislature’s exercise of its power of 
adjustment tends to be infrequent. During the life of a 
Parliament the usefulness of the L^slature, as such, has 
been questioned and even ridiculed. I^w ^ declares that 
the private member’s influence over legislation is little 
greater than that of a private individual outside the House 
of Commons, that he has the opportunity to criticize, 
object, and suggest, but with little, not more, and perhaps 
less result that a writer in the press. He characterizes 
the House of Commons as “ scarcely a l^islating chamber,” 
and asserts that “ it is a machine for discussing the legis- 
lative projects of ministers, and only one of the various 
instruments by which political discussion in these days is 
carried on.” Again, Mr. Stephen Leacock, who, besides 
being a humorist, is a learned political scientist, has 
observed facetiously,* but with more than an element of 
truth, that the House of Commons is summoned ” to give 
it an opportunity of hearing the latest legislation and 
allowing the members to indulge in cheers, sighs, groans, 
votes, and other expressions of vitality.” 

That the Legislature’s paramount claim to predominance 
must be based on its effectiveness as Executive-maker is 
developed by Seeley in his Lectures.* As he observed, the 
Legislature cannot dictate what the Executive shall do ; 
on the contrary the Executive dictates to it. But occasion- 
ally it bids it retire ; and it is the organ which, in effect, 
puts a new Executive in its place. Bagehot, also, has 
described the situation with his usual penetration.* “ The 
L^islature chosen, in name, to make laws,” he remarks, 
” in fact finds its principal business in making and keeping 
an &cecutive.” 

Interesting comparisons may be drawn between the 

“ Governance of E^land,” pp. 60-75. 

* “ My Ditooveiy of Eneland,” p. 6i. 

Introduction to Polincal Sdcnoe," p. 221. 

« EngUab Conadtution,’* p. 13. 
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above-noticed relations of the Executive and the Legis* 
lature in this country and those of countries like the United 
States of America or Switzerland, where the, duration of a 
Parliament is fixed. In Switzerland the Legislature cannot 
* break ’ the Executive at uncertain intervals or at all, 
but * makes ’ it after fixed periods of time. In the United 
States, however, the Legislature does not create the Execu* 
tive. This is left to the people. Nor can it * break ’ it, 
since the Legislature's life is foed. On the other hand, the 
Executive has not the ability, in the course of the Legis- 
lature’s life, of dictating the enactment of laws necessary 
to carry out its policy. 

The Question Illusory — In the sense of being a ruler, 
and having over-mastered the Legislature in the matter 
of legislation during the course of its office, the Executive 
has claims to domination over the Legislature. But there 
is not, accurately speaking, any question of superiority. 
The Elxecutive is a ruler, like others, dependent on those 
who make and unmake it.^ The two organs stand in 
** established relations ” to each other ; and their reciprocal 
interaction is sufficiently well adjusted to prevent one or 
the other gaining marked ascendancy. No one would now 
contend, as Hobbes did, that the distribution of power 
between Executive and Legislature is a source of danger, 
which can only be removed by settling which should be 
supreme.* 

* Seeley, “ Introduction to Political Science,” p. 227. 

* Many of the remarks in this and the preceding chapter are not appli- 
cable to a ** three-party ” system without some modification. 



CHAPTER VIII 


THE INTERRELATIONS OF THE EXECUTIVE 
AND THE JUDICIARY 

JadMary i^ptdnted by Executive— With minor ex- 
ceptions the members the Judiciary are appointed by 
the Executive, and the appointments are generally regarded 
as being free from political considerations. A similar 
system obtains in France ; but in the United States of 
America, although the President, the head of the Execu- 
tive, appoints the federal judges he must obtain the consent 
of the Senate. Switzerland has proceeded a step further 
as regards federal judges, the appointment being made by 
the federal Legislature. 

The method of popular election is used in some of the 
States in America and in the cantons of Switzerland. But 
in the former case bribery at the instance of powerful 
corporations has resulted. Election by the judges them- 
selves has obvious disadvantages, so that the present 
system of appointment in this country, which has been 
followed in Canada, Australia, and New Zealand, is, perhaps, 
the best that can be devised. 

Judieiary not Removable by Exeentive— Down to 1700, 
when the Act of Settlement was passed, the Executive, 
who appointed, was able to remove its appointees at will. 
But, since that Act came into force, the tenure of office 
of the judges of the Superior Courts is “ during good 
behaviour," and their removal can only result from an 
Address from both Houses of Parliament. These terms 
are now enacted in the Supreme Court of Judicature Act, 
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1875,^ section 5, which also ^ovides that no judge of the 
Supr^e Court is capable of being a member of Parliament. 

The effect of the terms of tenure is that, in practice, 
Addresses for removal are not presented except in the 
case of moral delinquency. Although the consent of both 
Houses of Parliament is necessary to an Address to the 
Crown for the removal of a judge, and while either House 
can receive a petition respecting a judge’s exercise of his 
duties, it appears that proceedings in respect of a joint 
address should properly originate in the House of Com- 
mons, as being the " grand inquest " of the nation. This 
principle emerges from the first case in which the parlia- 
mentary procedure for removal was utilised, in 1805, in re- 
ference to Mr. Justice Fox of the Irish Bench. And, from 
the course of practice in cases of the first half of the nine- 
teenth century, it may be concluded that the proceedings 
in both Houses leading up to an Address for removal 
should be sufficiently of a judicial character that no previ- 
ous investigation by other tribunals should deprive a judge 
of full and fair inquiry, and that he should be given in- 
formation of charges and proper facilities and opportuni- 
ties for making defence. 

The terms of tenure are somewhat similar in the United 
States of America, France, and Germany; whereas in 
Switzerland the term of appointment of federal judges is 
six years. Article 104 of the Constitution of the German 
Commonwealth orders that judges of ordinary jurisdiction 
may only be permsmently or temporarily removed from 
office, transferred to another position, or retired against 
their will by virtue of a judicial decision and for reasons and 
in forms provided by law. 

JudiMal Independenee. Freedom from Threats or Em- 
barrassmeot — Since the Act of Settlement it has followed 
that, once appointed, the judges are outside such influence 
of the Executive as might be exerted through threats of 
removal. In this aspect, therefore, the Judiciary have 
acquired the quality essential to that organ, namely. 


* 38 & 39 Viet. c. 77. 



138- PRINCIPLES OF CONSTITUTIONAL LAW 

independence. Tlie removal of County Court judges is 
hardly a matter in which it is likely that the ^ecutive 
will wish to intervene. They are removable by the Lord 
ChanceQor for inability or misbehaviour.^ They may not 
be members of Parliament.’ 

In another aspect, too, the Judiciary is independent. 
*' It is a principle of our law that no action will lie against 
a judge of one of the Superior Courts for a judicial act, 
though it be allied to have been done maliciously and 
corruptly." ’ But County Court judges have not this 
absolute exemption : they are liable to action being 
brought against them, if they act outside their jurisdiction, 
unless misinformed on the facts. They are not liable for 
slander by them in the course of their giving judgment; 
and a criminal information is only granted if it is shown 
that they have acted from a corrupt motive. 

Both, then, as regards security of office and freedom 
in their official capacity from the embarrassment of liti- 
gation, the judges are able to exercise their functions 
" under the protection of the law, independently and freely, 
without favour and without fear." * 

Neeesrity tm Judieial Detachment — But it is important 
that this independence should not be laid open to suspicion, 
either by political activities on the part of the judges them- 
selves or by their employment by the Executive in extra- 
judicial duties, the performance of which might lead to a 
suggestion of political bias. It has been seen that statute 
forbids the ju(%es from being members of Parliament. 
There is, moreover, a definite convention that the judges 
must not take an active part in politics; but to this 
a special exception must be made in the case of the 
Lord Chancellor, and a possible exceptbn in the case of 
other members of the ^al Court of Appeal for Great 
Britain. An ex-Lord Chancellor and a Lord of Appeal in 

^ County Courts Act^ 1888 (51 & 52 Viet. c. 43), sect. 16. 

• /M., sect. 15. 

* J^ljjirdCnawar^inFrayY. Blackburn (iSSshsB, & S. 576, at p. 578- 

^ Ar Kelly, C. B., in Scott t. Stans field ( 1 868), 3 £xch. Rep. 220t at p. 223. 
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Ordiimry have both recently asserted that tiiey could, 
without breach of constitutional convention, actively par- 
ticipate in politics, outside their duties as members of the 
Upper House. 

With regard to the employment of judges in extra- 
judicial functions, ' whatever objections there may be from 
the point of view of disoiganization, there can be small 
reason to criticize appointments, for instance, to inquire 
into riots in Ulster (1886), to form the Parnell Commission 
(1888), to be President of the Coal Commission (1919), 
or even to be special diplomatic envoy to the United 
States of America (1917). 

The practice of the Executive to require advice from the 
Judicial Committee of the Privy Council, under the statute 
instituting that Committee, has already been mentioned 
and discussed.^ 

Cases of Exeeatlve OflBieen ExerdMng Judielid Fnnetlons 

— Experience has shown that there are notable advantages 
in members of the Executive being also members of the 
Legislature. The collaboration involved in the system of 
a Parliamentary Executive is well-nigh essential to the 
working of the British Constitution. It has been noticed, 
as a historical survival, that there are members of the 
Judiciary, who are also members of the Legislature, though 
their respective functions are kept distinct. But it is im- 
possible to deny the inconsistency with British Constitu- 
tional principles of instances in which members of the 
Executive exercise judicial functions. These, again, are 
largely historical survivals, yet ones which may seem to 
prejudice the complete development of judicial independence. 

The Lord Chancellor is a member of all three organs 
of the State. He presides over the Upper House of the 
Legislature; he is a prominent member of the Executive ; 
he is one of the ju^es of the Supreme Court and President 
of the Chancery Division and the Court of Appeal ; and he 
is able also to preside over the final Courts of Appeal. There 


9 


» P. 76. 
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seems to be no essential reason why these judicial ftmctions 
should not be exercised by a separate officer. 

The Attorney-General, besides being a member of the 
Executive (but only exceptionally a member of the Cabinet)^ 
and a member of the Legislature, is required to carry out 
duties very analogous to those of a judge. Where an indi- 
vidual proposes to sue, as a relator, in respect of an injury 
affecting the public and not himself particularly, he must 
apply to the AttomeyrGeneral for the latter’s authority to 
be joined as plaintiff. The application is judicially con- 
sidered ; and sometimes there is a hearing of the parties 
before the Attorney-General. A. L. Smith, L.J., once re- 
marked : ^ “ We know that he has had from the earliest 
times to perform high judicial functions,” and he instanced 
the case of a man who, when tried for his life and convicted, 
alleges that there is error on the record. “ He cannot take 
advant£^e of that error, unless he obtains the fiat of the 
Attorney-General ; and no Court in the Kingdom has any 
controlling jurisdiction over him.” 

A second example given was the power of the Attorney- 
General to enter a nolle prosequi in a criminal case, that 
is to say, to withdraw the prosecution. A prosecutor may 
ordinarily ask the judge to allow the case to be withdrawn, 
and the judge may do so, if he is satisfied that there is no 
case; “but the Attorney-General alone has power to, enter 
a nolle prosequi, and that power is not subject to any con- 
trol.” It is, however, a convention of the Constitution, 
based on the necessity of judicial independence^ that 
exercise of this power shall be dissociated from political 
motives. 

The Attorney-General has^ moreover, definitely judicial 
powers conferred on him in regard to patents for inventions 
under the Patents and Designs Acts.’ Under such Acts 
as the Moneylenders Act, 1900, the Official Secrets Acts, 

* E.g. Sir Rufw Isaacs in 1912, Sir Gordon Hewart in 1921-22, and 
Sir Douglas Hogg in 1924. 

* V. Comptroiler-General of Patents [1899], i Q.B. 909, at p. 91 3- 

* Cf. In re Van GeldePs Patent (1888), 6 R.P.C. 22, mentioned on 
p. ijf^ bdow. 
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the Seditious Meetings Acts, and the Public Health Act, 
1875, his consent to prosecutions is required before they 
are launched ; and under the Criminal Appeal Act, 1917,^ 
section i (6), there can only be an append from the Court 
of Criminal Appeal to the House of Lords,, if the Attorney- 
General gives his certificate that the decision of the Court 
of Criminal Appeal involves a point of law of exceptional 
public importance, and that it is desirable in the public 
interest that a further appeal should be brought.^ 

Here again, it has been suggested that an exercise of 
some of these judicial or quasi-judicial functions by inde- 
pendent members of the Judiciary would serve to emphasize 
the real separation of the organs. 

Claims of Judiciary to Non-interference — The Judiciary 
is not afraid to insist on its unique and peculiar right to 
administer justice without interference. The Executive, 
in a recent Canadian appeal before the Judicial Committee 
of the Privy Council,* was a party to a commercial trans- 
action, in respect of which it was under liability to other 
parties. The Court had granted an injunction restraining 
these latter parties from receiving monies from the Execu- 
tive, and later the Executive had paid, in opposition to 
the intent of the injunction. A spirited protest was made 
in the judgment of the Judicial Committee against the 
interference. Sir George Farwell, in delivering the judg- 
ment, observed : * “ There is nothing on which to found 
a decision which pronounces the Executive free to dispose 
of money the right to which is sttb judice inter partes and 
held in medio by the Court,” adding * that ‘‘ it is the duty 
of the Crown and of every branch of the Executive to 
abide by and obey the law. If there is any difiiculty in 
ascertainii^ it, the Courts are open to the Crown to sue, 
and it is the duty of the Executive in cases of doubt to 
ascertain the law, in order to obey it, not to disregard it.” 

* 7 Ed. 7, c. *3. 

' In several of the instances mentioned, the Solidtor-Genetal is enabled 
to act in place of the Attorney-General; 

* Eastern Trust Co. v. McKeruit, Mastn 6* Co. Ltd. [1915], A.C. 750 

*Atp.7s8. •Atp.7S9. 
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The jti(^;ment concludes with the words : ^ ** Hieir Lord- 
ships are unable to ^ee with the decision of the Supreme 
Court -[of Canada] which gives the Executive power to 
override the judgment of the Court." 

Umltatlons on Setting up Extra wdinary Courts by 
flie BxeoutiVe — In the past the settii^ of extraordinary 
courts by the Executive without the authority of the 
Legislature has been regarded as an infrii^ement of the 
rights of the people to have justice administered only by 
the regular tribunals ; but even within the last lOO years 
a Lord Chancellor, in deciding on the invalidity of letters 
patent whereby the Crown sought to create ecclesiastical 
jurisdictions in South Africa, had occasion to reiterate 
that the Executive cannot, of itself, establish new courts to 
administer any but the Common Law.* 

That the possibility of setting up extraordinary courts 
without l^islative sanction is still regarded in other 
Constitutions as one to be guarded s^inst, is proved by 
the inclusion of provisions t£at “ extraordinary courts are 
illegal " and " extraordinary courts shall not be established " 
in the recent German and Irish Free State Constitutions 
respectively. And although there is no written Constitu- 
tion in this country, there are Acts of Parliament which 
apply to the case. By the statute of 42 Ed. 3, c. 3 (which 
remains on the statute-book) it was enacted " that no man 
be put to answer without presentment before justices, 
or matter of record, or by due process and writ original, 
according to the old law of the land " (translation), ^ain, 
the Act for the abolition of the Star Chamber * prohibits 
the institution of any Court having " the same or any like 
jurisdiction," and provides that suits by and against sub- 
jects shall be " tried and determined in the ordinary course 
of ju^ice and by the ordinary Courts of law." There are 

* At p. 760. 

* In rt Lord BUkop of Natal (1864.), 3 Moore, P.C. (N.S.), i IS. 
Westbi^, L.C., at p. 152. See also Notottuflt Browertot, LU. v. R- 
[1920], 1 K.B. 855, and Cannon Brewery/ Care [1919], A.C. 744, mentioned 
on p. 145 beloir. 

* 16 Ch. I, c. lo. 
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similar provisioas in the Petition of Right and the BUI of 
Rights. 

The application of these statutes has not been considered 
of late in this country, but in New Zealand and Australia 
they have been quoted in connection with the appointnient 
of Royal Commissions and simUar bodies by the Ebcecutive. 
It was decided that, where the object was merely to inquire 
whether or not an offence had been committed or rights 
infringed, there was no trespass on the province of the 
Judiciary or breach of the statutes 42 Ed. 3, c. 3, . and 
16 Ch. 1, c. 10.^ 

Exceptional Cases where Executive its own Judge— It 

must be noticed that, in matters of high policy, where the 
interests or safety of the public or the defence of the realm 
are concerned, the Executive may itself be left to be its 
own judge. “ Those who are responsible for the national 
security must be the sole judges of what the national 
security requires. It would be obviously undesirable that 
such matters should be made the subject of evidence in a 
Court of Law, or otherwise discussed in public.” * 

This principle may apply both in litigation in which 
the Executive is directly concerned as a litigant, or other- 
wise. Some instances of its application in the former 
circumstances will be considered later in this chapter, 
in connection with a discussion of decisions on the validity 
of regulations or acts done under a r^[ulation made for 
the defence of the realm or safety of the public, and on the 
legality of the imprisonment of alien enemies, stated by 
the Executive to be a danger to the public. 

Where, in the case of litigation, either between subject 
and subject or Executive and subject, a party desires to 
disclose or produce, or to obtain disclosure or production 
of, information or documents, and the head of the Executive 
Department concerned objects on the ground of prejudice 

* See Keith, “ Responsible Govemroeirt in the Dominitms,” vd. ii, 
PP. 888*90. 

• Ptr Lord Parker, in Tht Zamora [1916], a A.C. 77, at p. 106. 
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to the public interest, the Judiciary .will generally uphold 
the objection without requiring any justification.^ 

There is little doubt that this example of the Executive 
acting as its own judge took its origin in a pr^ogative 
right, whereby State documents were regarded as secret. 
It was inconvenient to the Executive^that the substance 
of intrigues should be made public property. But nowa- 
days, and especially since a recent decision in which the 
position was analysed,* it is firmly established that the 
rule applies to any document, official or otherwise. “ The 
foundation of the rule is that the information cannot be 
disclosed without injury to the public interests, and not 
that the documents are confidential or official, which alone 
is no reason for their non-production." 

It is not altogether clear how far the Judiciary may 
reject the Executive's claim to privilege, where in the opinion 
of the Court disclosure could not by any possibility result 
to the prejudice of the public interest. If the Court has not 
before it sufficient information on which to decide this 
question, it is not in a position to obtain it, since investigation 
of the nature of the document and the chances of prejudice 
can only take place in public.* But it is possible that the 
Court, learning the nature of the information or document, 
either from an affidavit of documents in the case of inter- 
locutory proceedings or at the trial, may take the view 
that there could be no possible prejudice. The Scottish 
Courts have, in terms, protested that they retain a dis- 
cretion ; 1 and in England a judge has expressed the view 
that perhaps cases might arise where the matter would 
be so clear that the judge might well ask for it [the docu- 
ment], in spite of some official scruples as to producing it." * 

* This privilege of the Executive is to be distinguished from the exemp- 
tion from liability to “ discovery ” of documents, which is a general exemption 
only applicable to cases in which the Executive is a par^ in litigation. 

*Anatt€ Petroleum Co, Ltd, v, Anglo- Persian Oil Co, Ltd, [1910], 
I K.B. 822. 

* Cf. remarks of Pollock, C.B., in Beatson v. Skene (i860), 5 H. & N. 
838. 

* Henderson v. M^Gown (1916), S.C. 821. 

* Per Pollock, C.B., in Beatson v, Skene, supra. 
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He thought, however, that rejection of the claim of the Execu- 
tive “ must be considered rather an extreme case.” Lord 
Esher, M.R., in commenting, in a later case,^ on this view, 
evidently appreciated the peculiar situation which would 
arise if there were to be a conflict on the question of pro- 
duction of a document between the Executive and the 
Judiciary, the one insistit^ on its privilege and the other 
denying that it applied to the case before it. But there 
are, in fact, no clear instances of rejection of the Executive’s 
claim to privilege in the English Courts.* 

Examples of Cheeks on Executive through Judidary— 
There are various heads under which the nature and extent 
of the control exercised over the Executive through the 
Judiciary may be considered. The heads chosen below 
are merely illustrative, and are not intended to be com- 
prehensive or even mutually exclusive. They are classes 
of cases in which there may be considered the liability of the 
Executive to be brought before the Courts by subjects, 
on the ground that.it has acted in excess of its powers. 
The following are taken : — 

1. Claims by Executive to prerogative privileges and 
exemptions, generally. 

2. Legislation by the Executive. , 

3. Exercise of statutory powers (a) in issuing delegated 
legislation, {b) in doing acts in pursuance of delegated 
legislation. 

4. Personal liberty of the subject. 

5. Taxation. 

6. Exercise of judicial or quasi-judicial functions. 

7. Administration of Fighting Forces. 

8. State of War. 

1. Claims by Executive to Prerogative Privileges and 
Exemptions, Generally — Bacon’s warning in his essay, ” Of 
Judicature,” to the effect that the judges should be lions 

* Latter v. Gulden, unreported. 

_ * The subject of the non-production of documents in the public interest 

B treated fully, in an article by the present writer in the “ Law Qiuurterly 
Review,” vpl. xxxix, p. 476. 
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under the throne, is duly observed at the present day ; but 
his further suggestion that they should not “ check or oppose 
any points of sovereignty ” has properly been ne^ected. 

PrarogatiTe — Professor Dicey points out ^ that the power 
of the Executive “ is in truth anterior to that of the House 
of Conunons,” and that, from the Norman Conquest down 
to the Revolution of 1688, the Executive was entirely 
supreme. The prerogative, he explains, is the name for 
the remaining portion of the Executive’s original authority 
or the residue of the discretionary power left at any moment 
in its hands. “ Every act, which the Executive Govern- 
ment can lawfully do without the authority of an Act of 
Parliament, is done by virtue of this prerogative.” But 
it is not alt(^ether clear that a definition of the prerogative, 
which suggests that it includes all the Executive’s dis- 
cretionary power, not made the subject of limitation by the 
Legislature, is satisfactory. It has been pointed out * that 
power and authority over the subjects of an enemy State, 
possessed by the Executive, e.g. the right to seize and forfeit 
their private property in the Kingdom, does not come within 
the prerogative, which extends only over British subjects. 
But it was concluded that this power and authority might 
be limited by statute in the same way as prerogative. On 
the other hand, it has been held ’ that the right of angary, 
i.e. the anne;£ation or destruction, during war, of neutrals’ 
property, is a prerogative right The distinction, however, 
is really one of terminology. The Legislature can limit the 
general discretionary power of the Executive, as well as a 
particular kind of discretion, namely, the prerogative. But 
the terminology may, in some circumstances, become im- 
portant. 

The nature of the evidence in respect of prerogative 
rights, required by the Judiciary, is a matter of doubt. So, 

^ ** Law of the Constitution/’ 8th ed., p. 421. 

* By Warrington, L J., in /n re Ferdinand, ex* Tsar af Bulgaria [192 
1 Ch. 107, at p. 139. 

^Commercial and Estates Co. of Egypt v. Board of Trade [1925I* 
lK.Bs 27 f. 



THI EXEC^riVE AND THE JODICIARY 137 

too, is the incidence of liability for proof. In one case 
H^e, C. J., said : ** We are indeed bound to take notice of 
everything that belongs to the Queen’s privU^e ; ” while in 
another • it was said : “ We are ^eed that it is for the 
officers of the Crown to make out clearly the prerogative .in 
any case where they claim to be on a different footing from 
the subject as regards procedure in any litigation.” 

How Undted — ^The case of Attorney-General v. De 
Keyser's Hotel, Ltd.* is one of great constitutional im- 
portance, in that it throws much light on the manner in 
which statutes passed by the Legislature may abridge the 
royal prerogative, as well as touching on the allied question 
of the requisites of form or intention in statutes in order to 
render them binding on the Ehcecutive. 

In this case the Executive requisitioned, in 1916, 
a hotel in London to accommodate the headquarter’s 
personnel of the Royal Flying Corps, and retained posses- 
sion for nearly a year. The hotel was not taken under 
agreement, but under protest. The parties were unable to 
come to an amicable arrangement r^arding payment for the 
use of the building ; and consequently proceedings by way 
of petition of right were instituted. On the one hand it was 
contended that there should be paid a fair rent or compensa- 
tion, and on the other that no rent or compensation was in 
law payable. 

The Defence Act, 1842,^ which followed other Acts of 
a similar nature, provided a code for the regulation of the 
acquisition of lands and interests in land for the purpo^s 
of the defence of the realm. Acquisition could be either 
by agreement or compulsory ; and elaborate procedure 
was prescribed in respect of requisition. Notices, appli- 
cations and the like were to be given and made. Pro- 
vision was made for compensation. 

The Defence of the Realm Consolidation Act, 1914,* 

‘ EUerton's Case {1793), 2 Ld. Raym. 978, at p. 980. 

Attomey-General to Prince of Wales v. Crossman (1866), 4 H. & C. 
.»* Pi Srs-.. • fi9K»], A.C. 508. 
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section I, enacted that the King had power during the war 
to isaue regulations for securing the public safety and the 
defence of the realm, and that these regulations might 
provide for the suspension of any restrictions on the ac- 
quisition or user of land under the D^ence Act, 1842. A 
regulation under the Act of 1914 wu issued, which em- 
powered Naval and Military Authorities to take possession 
of land or buildings, " when for the purpose of securing 
the public safety or the defence of the realm, it is necessary 
to do, so.” 

The House of Lords decided that the Act of 1914 and 
the relations thereunder merely brought the Act of 1842 
into operation and did not confer on the Executive a power 
to take the hotel without compensation. It was held 
that the regulations merely enabled the authorities to take 
possession immediately, without compliance with the “ re- 
strictions ” or formalities prescribed by the Act of 1842. 

With regard to the question of any alleged prerogative 
right to take land without compensation, the House of 
Lords took the view that “ the whole field of the prerogative 
in the matter of the acquisition of land ” was covered by 
the Act of 1842, and that, therefore, there was no pre- 
rogative r^ht left {assuming that any such right as this 
ever existed) to take land without paying compensation. 
Swinfen Eady, M.R., put the point succinctly in the Court 
of Appeal ; ^ and his words were approved in the House 
of Lords : “ Those powers which the Executive exercises 
without Parliamentary authority are comprised under the 
comprehensive term ‘ prerogative.’ Where, however, Par- 
liament has intervened and has provided by statute for 
powers previously within the prerogative being exercised 
in a particular manner and subject to the limitations con- 
tained in the statute, they can only be so exercised. Other- 
wise what use would there be in imposing limitations, if 
the Crown could at its pleasure disregard them and fall 
back upon prerc^ative? " And Lord Parmoor remarked 


* (i 9 < 9 l> 3 Ch. 216. 
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in the' House of Lords : * “ The constitutional principle 
is that when the power of the Executive to interfere with 
the property or liberty of subjects has been placed under 
Parliamentary control and directly regulated by statute, 
the Executive no longer derives its authority from the 
royal prerogative of the Crown, but from Parliament, and 
that in exercising such authority the Executive is bound 
to observe the restrictions which Parliament has imposed 
in favour of the subject. ... It would be an untenable 
proposition to suggest that Courts of Law could disregard 
the protective restrictions imposed by statute law where 
they are applicable. In this respect the sovereignty of 
Parliament is supreme.” 

Statutes which Bind the Executive — ^Both Lord Parmoor 
and Lord Atkinson deait with the principles of construction 
to be applied in deciding whether the prerogative is taken 
away or abridged. 

There is an ancient, and possibly unsound, dictum that 
the law is prima facie presumed to be made for subjects 
only.* However this may be, the general rule is that the 
Executive is only bound by a statute in any case where it 
would be ousted of an existing prerogative or interest, either 
by express words or by necessary implication.® But there 
is a fairly well-established extension (if extension it be) of 
the principle, often based on a passage in Bacon’s “ Abridge- 
ment,” * that the Executive is bound by any Act made “ for 
the public good, the advancement of religion and justice, 
and to prevent injury and wrong,” although not particularly 
named. A picturesque enunciation of this view is found 
as early as 1601 in the decision in the Case of Ecclesiastical 
Persons,^ thus : ” All statutes which are made to suppress 
wrong, to take away fraud, or to prevent the decay of re- 
ligion shall bind the King, although he be not named, for 


‘ At pp. 573 - 6 . 


Atpp. L .. 

® Willion V. Berkley (1562), Plowd. 222. 

* Perry v. Eames (1891), 60 LJ. Ch. 345. 

* 7th ed., vol, vii, p, 462. 


pA-n 
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religion, jus^ce, and truth are the sure wpporters of the 
crowns and diadems of Kings. ... The King, being head 
of the Commonwealth, cannot be an instrument to defeat 
the purview of an Act of Parliament made pro bono publico." 
It may, however, sometimes be arguable that an Act passed 
for the public good, etc., is by “necessary implication” 
binding on the ^ecutive. 

In the De Keyset Case Lord Atkinson thought that the 
main test could be applied as well as the so>calIed extension, 
since the statutes in question dealt with the defence and 
security of the realm. Lord Parmoor was of opinion that 
“ statutes which provide rent or compensation as a con* 
dition to the right of the Executive to take over the tem- 
porary possession of lands or buildings on the occasion 
of public exigency ” came within the extended principle.^ 
Exeeutivo Bound by Neeessa^ Implication in Statutes 
— ^The extent to which the Ebcecutive is bound by “ necessary 
implication ” is illustrated by the case of Food Controller v. 
Cork.* By this decision it was settled that the Executive 
has no longer any general and prerogative right to be paid 
debts due to it by an insolvent company, which is being 
wound up, in priority to other creditors. 

The case turned on the construction of the terms of 
the Companies Consolidation Act, 1908.’ This Act contains 
no express provision that the Executive is deprived of its 
right to priority in payment of debts. But by section 186, 
it is enacted that the property of the company is to be 
applied in satisfaction of its liabilities pari passu ; and, by 
section 209, priority was given to a variety of specified 
debts including certain classes of debts due to the Executive, 
e.g. debts due in respect of income tax. It was pointed oat 
in the judgments in the House of Lords'that, read without 
explanatory additions, these two sections are inconsistent ; 

* Rowlatt, J,, held in AUomey-Gttieral of Ducky of Lancaster v. Moresfy 
[1919], W.N. 69, that an Act granting relief to tenants from compliance 
with covenants during the war in case of serious hardship bound the Execu- 
tive, in pursuance of the extended principle. 

* [19*31 AC. 647. *8 Ed. 7, c. 69. 
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but the decision was based on a reading of them in conjunc- 
tion. Since a priority is given to the Executive in respect 
of specified debts by section 209, the Executive must, it 
was held, take pari passu under section 186 in respect of 
debts other than those specified. 

Lord Atkinson thus explained the reasonii^; : ^ “ Sec- 
tions 186 and 209 must, as far as possible, be reconciled the 
one to the other and construed together. Section 186 would 
thus become binding on the Crown, inasmuch as section 209 
qualifies it and restricts the area of reach of section 186. 
The latter section must, therefore, be read as if the words 
“ save as hereafter provided ” were written into it. And 
this, I think, is clear, that all the property of the company 
not needed to implement section 209 is irrevocably dedicated 
by this section 186 to the satisfaction of the liabilities of 
the companies (which, of course, must include debts) pari 
passu. Thus interpreted, this statute clearly deprives the 
Crown of all right to priority for any debts due to it other 
than that given by section 209.” 

It will be seen from Cork's Case that the “ necessary 
implication ” reaches far. There is, perhaps, little doubt 
that the L^islature never had any intentions in respect 
of the Executive’s general right to priority. On the other 
hand, now that the Executive’s interests are, from the finan- 
cial standpoint, coincident with those of the public, it seems 
that in cases such as this assistance in ascertaining the 
intention of the Legislature may be gained by considering 
whether a limited number of citizens were intended to bene- 
fit at the expense of the citizens (or taxpayers) at large. 

An example of the Court refusing to accept a contention 
that the Executive is bound by “ necessary implication ” 
occdned recently in r^^ard to the question of the appli- 
cability of interpleader rules to the Executive.* The general 
principle that the Ebcecutive cannot be made to submit to 
the jurisdiction of the Courts against its will was thought 

* At p. 663. 

' Tlu Mogittg (No. 2) [1922], P. 122. 
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to b6 sufficientvto negative any implication that the Execu- 
tive is bound to appear before the Courts on an interpleadei 
issuer and, after being heard, to abide by any order whict 
might be made. 

2 . Legislation by the Executive — It was seen in dis 
cussing the functions of the Executive that, apart froir 
powers of legislation in respect of Overseas Dominions anc 
Protectorates and other special cases, which have beer 
retained, the Executive has yielded up to the Legislatun 
all its early powers of legislation. 

The manner in which the Judiciary will, in effect, checl 
the Executive in an attempt to assume independent legis 
lative powers is well illustrated in The Zamora.^ Thi 
Prize Court Act, 1894,* conferred on the King in Counci 
(in substance the Executive) power to make rules con 
cerning the procedure and practice of the Prize Courts 
Order XXIX, rule i (one of the rules issued by the Execu 
tive) provided that, where it was made to appear to thi 
judge, on the application of the proper officer of the Crown 
that it was desired to requisition, on behalf of His Majesty 
a ship, in respect of which no final decree of condemnatioi 
had been made, the judge should order that the ship b< 
appraised, and, upon an undertaking being given in accor 
dance with rule 5 of the Order, the ship should be releasei 
and delivered to the Crown. 

This rule is, on the face of it, not merely concerned witl 
practice and procedure in the proper meaning of thos 
terms, but comprises an imperative direction to the Court 
It was contended by the Attorney-General that the Execu 
tive had, apart from the powers conferred by the Priz 
Court Act, 1894, a power by virtue of prerogative to legislat 
in the manner implied by the imperative direction. 

Lord Parker of Waddington • thus reiterated the con 
stitutionnl position : The idea that the King in Counci: 
or indeed any branch of the Executive, has power to pK 

‘ [1916], a A.C. 77. * 57 & 58 Viet. c. 39. 

* At p. 90. 
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scribe or alter the law to be administered by the Courts 
of law in this country is out of harmony with the principles 
of our Constitution. It is true that, under a number of 
modern statutes, various branches of the Executive have 
power to make rules having the force of statutes, but all 
such rules derive their validity from the statute which 
creates the power, and not from the executive body by 
which they are made. No one would contend that the 
prerogative involves any power to prescribe or alter the 
law administered in Courts of Common Law or Equity.” 
Lord Parker then proceeded to dispose of the suggestion 
that the special relation of the Executive to the Prize 
Courts and the nature of their jitrisdiction differentiated 
them from other Courts in respect of the matter in issue. 

8. Exercise of Statutory Powers — (a) In issuit^ Dele- 
gated Legislation — In The Zamora the Executive definitely 
claimed independent legislative power, but without success. 
There are, however, as Lord Parker remarked, other cases 
where the Executive has had delegated to it by the Legis- 
lature powers of issuing subordinate legislation within the 
limits prescribed by statute. In these circumstances it 
becomes incumbent on the Judiciary to decide in par- 
ticular cases whether the delegated legislation falls within 
the powers specified in the enablii^ statute. The nature 
of the Ebcecutive’s functions in respect of delegated legis- 
lation and the steps taken by the Legislature to control 
the exercise of these functions have been mentioned in 
Chapters III and VI, above. 

Very often during the war of 1914-1918, when much 
delegated legislation was issued by the Executive under the 
Defence of the Realm Acts, plaintiffs contended that regu- 
lations, etc., were vltra vires the statutes, under which they 
purported to be made, and further that, if the regulations 
were good, acts done by the Executive under the relations 
were ultra vires the regulations. The occasional failure 
to distinguish between the question of the validity of a 
r^ulation and that of the validity of an act done under 
a regulation has resulted in confusion of thought. It is 
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proposed, therefore, to deal with the subjects separately, 
in so far as this is possible. 

,The extensive power of issuing defeated legislation 
conferred on the Executive by the L^islature by the 
Defence of the Realm Consolidation Act, 1914,^ section 
I (1), renders the cases in which the validity of this dele* 
gated legislation was questioned specially useful as illus- 
trations. This Act conferred on the Executive power 
during the war “ to. issue regulations for securing the public 
safety and the defence of the realm.” 

Cases whwe only Partial Check tiiroiigh Judlelary on 
Issue of Delegated Legislation by Exeentive— In the early 
stages of the war it was felt that regulations issued under 
these powers would be difficult to challenge in the Courts. 
If the Executive declared that a certain course was necessary 
for securing the public safety and the defence of the realm, 
could its word be taken in question ? * ” It by no means 
follows,” said Lord Atkinson in 1917,’ “ that, if on the 
face of a regulation it enjoined or required something to 
be done which could not in any reasonable way aid in secur- 
ing the public safety and the defence of the realm, it would 
not be ultra vires and void.” It was, however, not neces- 
sary to decide this precise point on the occasion of this 
remark.* 

But instances are found later in the wqr of regulations 
being held by the Courts to be incapable of securing the 
public safety and the defence of the realm. A regulation 
provided that no person should without the consent of the 
Minister of Munitions take proceedings to recover possession 
of houses in certain areas so long as munition workers were 
livii^ in them. The Court thought that there m%ht be no 
objection to a regulation providing that no order for eject- 
ment should be made by it, except under conditions pre- 
scribed ; but it held that the r^tilation in question, which 


* 5 Geo. s, c. 8. • C£. 133 ff. above. 

* In X. V. HalHdm [1917I, A.C. 260, at p. 272. 

* Cf. also Greer, J., in rfidsen's C0. v. Maekv> (19^0), 36 
469, at p. 476. 


T.L.R. 
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forbade access to the Courts, could not conceivably give 
security to the public or assist in the defence of the realni.^ 

Another instance is the case of requisition of rum,* 
where a regulation was issued, under the Defence of the 
Realm Consolidation Act, 1914, providing that Executive 
Departments could requisition certain classes of goods, and 
that, in default of agreement regarding compensation, the 
amount should be assessed by a Royal Commission set up 
by the Executive under Royal Warrant. The Royal Com- 
mission, the regulation said, was to base its assessment of 
compensation either on the cost of production or the 
purchase price, plus a reasonable rate of profit. It was 
not, that is to say, to be based on the market price. 

By section 115 of the Army Act, 1881,' as amended 
and extended by later Acts, including the Army (Amend- 
ment) Act, 1915,* payment in case of requisition was to be 
determined by a County Court judge on the basis of market 
price. The Act of 1915, in fact, made elaborate provision 
for the assessment of market price. 

Salter, J., pointed out that it was unlikely that the Act 
of 1914 could have authorized a basis of cost price, if in 
,1915 it was making careful provision for assessment of 
market price, and decided that the regulation was ultra 
vires in respect of its terms dealing with compensation. 
He remarked in his judgment : ® “ I do not think that a 
regulation which takes away the subject’s right to a judicial 
decision, or transfer the adjudication of his claim without 
his consent from a Court of law to named arbitrators could 
fairly be held to be a regulation for securing the public 
safety or the defence of the realm. . . .” 

The Cannon Brewery Case* is not dissimilar; and in 
both cases the principle was stressed “that an intention 
to take away the property of a subject, without giving 

* Chester v. Bateson [1920], l K.B. 829. 

* Newcastle Breweries, Ltd, v. S. [1920], I K.B. 855. 

•44 & 45 Viet. c. S8. 

*5 Geo. s. c. 26. ‘Atp. 865. 

Central Control Board v. Cannon Brewery^ Ltd, [1919]* A.C. 744. 

zo 
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him a legal right to compensation for the loss of it, ii not 
to be imputed to the Legislature, unless that intention is 
expressed in unequivocal terms.” * 

« Qum where no Crhedc through JudMory on Issue of 
Drifted LegWotlon hjr Exeeutive— There is a peculiar 
habit of the legislature, which is possibly due to the in- 
spiration of the Parliamentary Eocecutive, and which, if 
extended, will seriously limit the capacity of the Judiciary 
to act as a check on the issue by the Executive of invalid 
subordinate l^islation. Many recent Acts contain pro- 
visions that regulations. Orders in Council, and so on, the 
issue of which is authorized by them, shall have effect as 
if enacted in the Acts. For instance, the Juries Act, 1922,* 
section 6 (2), provides that ” any Order in Council made 
under this Act may be revoked or varied by a subsequent 
Order so made, but, subject to such variation or revocation, 
shall have effect as if enacted in this Act.” Many other 
examples could be cited, like section 29 (i) of the Ministry 
of Transport Act, 1919,* or section 16 (2) of the Gas R^u- 
ation Act, 1920.* 

The Judiciary have been bound to give the only possible 
interpretation to provisions of this nature which involves 
an inability to declare tUtra vires the delegated legislation 
in question. The point arose in the Courts as early as 
1894,* in connection with Rules made under the Patents 
and Designs and Trade Marks Act, 1883,* section lOl. 
Lord Herschell, L.C., observed : ' “I own I feel very 
great difficulty in giving to this provision, that ‘ they shall 
be of the same effect as if they were contained in this Act,’ any 
other meaning than this, that you shall for all purposes of 
construction or ob%ation or otherwise treat them exactly 
as if they were in the Act.” • Lawrence, C.J., more 

^ Per Lord Atkinson at p. 752, and tee cases quoted there. 

* 12 & 13 Geo. 5, c. II. 

* 9 & 10 Geo. 5, c. 50. 

^ 10 & II Geo. 5, c. 28. 

* Institute of Patent Agents v. L^'kwood [1894], A.C. 347 * 

* 46 & 47 Viet. c. 57. ’ At p. 360. 

* C£. Bak$r V. WUHams [1898], 1 Q.JB. 23, Wri|^t, J., at p. 25. 
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recently,^ on a question being raised regarding the validity 
of a r^ulation made under the Restoration of Order in 
Ireland Act, 1920,* empowering the Home Secretary to 
intern persons suspected of acting in manner prejudicial 
to the restoration of order in Irdand, remarked without 
qu alifi cation * that “ the effect of section i (4) of the Act 
was to make these regulations have effect as ff enacted in 
the Act, and it is not open to the Court to hold they are 
ultra vires.'* But in another recent case,* Bankes, L.J., 
expressed a doubt whether it was in accord with the in* 
tentions of Parliament that such provisions as these should 
involve the disability of the subject coming to a Court 
of law and complaining that delegated legislation is idfra 
vires. 

{b) In Doing Acts in Pursuance of DeUgtOed Legis- 
lation — Here again the application of the Defence of the 
Realm Consolidation Act, 1914, which empowered the 
Executive to issue regulation for securing the public safety 
and the defence of the realm is particularly useful for illus* 
tration. Under this sub*head the validity of the act done 
under the regulation is for consideration, and not the validity 
of the regulation itself. 

If the regulation gave the Executive power to do definite 
acts and it did other acts purporting to be in pursuance of 
the r^ulation these acts were easily declared invalid ; but, 
if the regulation did not over-particularize, merely giving 
a. discretion to do acts of specified classes within the ambit 
of the enabling Act, it was difficult and almost impossible 
for the Judiciary to say that the discretion had been im- 
properly exercised. 

In China Mutual Steam Navigation Co. Ltd. v. Maclay * 
a r^ulation provided that steamers could be requisitioned. 
The Executive, pfirporting to act in pursuance of this 

* J(. V. Inspector of Cannon Raw Police Station, Ex pcalo Brady (1921), 
37T.L.R.8S4. 

* 10 & II G«>. s, c. 31 . 

•Atp,856. 

* R. V. Electricity Commissioners [1924], 1 K.B. 171, at p. 191. 

* [«9i8]. I K.B. a. 
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regulation, gave directions that certain steamers were to 
be run for the account of the Government, full earnings 
to be credited and net chaises debited. This action, how- 
ever, was held to be ultra vires, since the effect was to re- 
quisition not only the steamers, but also the services of the 
owners and their staff. 

Cheek only Purtial— On the other hand, in Sheffield 
Conservative Club, Ltd. v. Brighten,'^ a regulation provided 
that the Executive might take possession of land ; and it 
was decided that no landowner could successfully contend 
that it was not necessary for his particular property to be 
taken, provided the authorities acted reasonably and in 
good faith, that is to say, “ in such a way, that a Court of 
law could not say that they were obviously not acting bona 
fide, because they were acting so unreasonably that no 
honest man could say that they could possibly have so 
acted.” * 

Similar considerations arose in Hudson's Bay Company 
V. Maclay.* The regulation in question was to the effect 
that the Executive could give directions regarding the 
use of ships and to prohibit any British ship from going 
to sea without a licence. Greer,- J., remarked:* “If the 
orders made by the Shipping Controller are within the 
powers conferred by the regulations, it does not seem to 
me open to challenge any particular order on the ground 
that it cannot reasonably be said to further the safety of 
the public or the defence of the realm. The issuing of 
orders that are within his powers must be left to the dis- 
cretion of the executive officer in whom the legal powers 
are vested. To paraphrase Lord Reading in R. v. Governor 
of Wormwood Scrubs Prison, when once it is proved that 
the regulation is intra vires, this Court will not interfere or 
pronounce upon the question whether it was really nece^ary 
for the Shipping Controller to issue the orders in question.” 

It is often concluded that the system of droit adminis- 
tratif in France gives the subject in that country less pro- 

» (1916), 85 L.J. K.B. i«69. * Per Aroty, J., «t p. 167*. 

• (19*0), 36 T.L.R. 469. * At p. 474- 
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tection against the action of the Executive than here. But 
it appears that nowadays the French system has so de* 
veloped that not only is effective remedy available in case 
of executive .officers acting ultra vires, but also in case of 
misapplication of power (eUtournement de pouvoir). As a 
result of this development the French administrative courts 
are in a position to check the discretionary action of the 
Executive, a capacity which, as has just been observed, 
is not open to the Judiciary in this country.^ 

4 . Personal Liberty of the Subject— If the Executive 
exceeds the authority of the law in interfering with the 
personal liberty of any persons within the realm, who are 
under the protection of the State, the Judiciary will, on 
an application for a writ of habeas corpus cause the inter- 
ference to cease. “ The judges, therefore, are in truth, 
though not in name, invested with the means of hampering 
or supervising the whole administrative action of the 
Government, and of at once putting a veto upon any 
proceeding not authorized by the letter of the law.” • 

An outstanding example of the power wielded by the 
Judiciary in this respect is found in the Art O'Brien Case • 
where the unanimous judgment in the Court of Appeal 
secured the release from internment of a number of persons, 
who had been arrested in Great Britain and deported to 
Ireland by the Executive in pursuance of a regulation 
made by it under the Restoration of Order in Ireland Act, 
1920. The Executive believed this regulation to be valid, 
but the Court held that it was inconsistent with an inter- 
vening Act (Irish Free State Constitution Act, 1922), under 
which Southern Ireland was given a status and position 
similar to that of Canada, that the regulation was therefore 
impliedly repealed, and that the order for internment was 
consequently invalid. 

The Court felt no difficulty in grantii^ the application 


Compare the position stated under head 6 (c), below. 

- Dicey, “ Law of the Constitution,” 8th ed., p. 218. 

Secretary of State far Home Affairs, Esc parte CPBrien [1923], 
2 K.B. 361, ^ 
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for tile writ, although the Executive had lost control of 
the.body of the applicant, since there was sufficient doubt 
whether it had no^ in view of an arrangement with the 
Irish Free State Government, sufficient de facto control. 

An aspect of the case which involved the Ebcecutiye 
in criticism in the House of Lords' was the deportation 
following the arrest. The Government accepted in the 
Upper House on the 6th June, 1923, a resolution moved 
by Viscount Grey to the effect that the House affirmed 
the long established principle of the Constitution that 
the Executive should not, without the previous and special 
authority of Parliament, exercise the power of arrest with- 
out bringing to trial by due process of law." 

It has even been suggested,^ that, in spite of an applicant 
beit^ in l^al custody at the moment of application, if it 
appears to the Court that a misuse of a power conferred 
on the Executive is imminent, the Court can, on an appli- 
cation for a writ of habeas corpus, deal with the matter. 
A judge of the High Court * delivered the following dictum ; 
" I do not agree that if the Executive were to come to this 
Court and simply say, ‘ A person is in our custody, and 
therefore the writ of habeas corpus does not apply, because 
the custody is at the moment technically legal,’ the Court 
would have no power to consider the matter, and, if necessary, 
deal with the application for the writ. In my judgment 
that answer from the Crown in reply to an application for 
the writ would not be sufficient, if this Court were satisfied 
that what was really in contemplation was the exercise of 
an abuse of power.” The judge then added picturesquely : 
** TTie arm of the law in this country would have grown very 
short, and the power of the Court very feeble, if it were 
subject to such a restriction in the exercise of its power 
to protect the liberty o^ the subject as that proposition 
involves.” These and similar words indicate that the 
Judiciary will stretch its powers of control to the fullest 

* R. V. G«vertur of Brixton Prison, Ex parto Sumo [i9i6]> * 

74a. 

* Low, J., in Sxmo’s Case, snpra, at p. 753. 
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extent possible in the interests of the personal liberty of 
the subject. ' 

Cases where bo Cheek Ovough Judldary in respeet of 
Personal Liberty — ^But “above the liberty of the subject 
is the safety of the realm ; ’* and the Judiciary will not 
and cannot intervene, where the Executive, in the exercise 
of its prerogative to imprison alien enemies as prisoners of 
war, deprives an alien enemy resident in the United King- 
dom of his personal liberty on the ground that he is a person 
hostile to the welfare of this country. The position was 
thus forcibly described by Bailhache, J. : * The judges are 
“ specially charged to saf^uard the liberty of the subject 
as one of their most sacred duties. The Courts owe th^ 
duty not only to the subjects of His Majesty, but also to all 
persons within the realm, who are under His Majesty’s 
protection and entitled to resort to these Courts to secure 
for them any rights which they may have, and this whether 
they are aliens or alien enemies. I think it right, therefore, 
to add that, deeply impressed as I am with the sanctity of 
the liberty of the subject, I cannot foiget that above the 
liberty of the subject is the safety of the realm, and I should 
be prepared to hold, as at present advised, that when the 
internment of an alien enemy is considered by the Executive 
Government charged with the protection of the realm, 
desirable in the interests of the safety of the realm, and the 
Government thereupon interns such alien enemy, the action 
of the Government in so doing is not open to review by the 
Courts of law by habeas corpus.” It is in this limited sphere, 
therefore, that there is allowed a defence analogous to that 
of acte du gouvemetnent, which till recently was largely 
effective in exempting the French Ebcecutive from liability 
for illegal acts of its servants, on the plea that interference 
with the freedom of citizens was justified on political 
grounds. . 

Law Ccmeenring Uberty of Subjeet Capable of Amend- 
ment by Ordinary Leglslatfon— There has been a tendency 

^ In Jl. V. SuptrinUndtnt^ Vin* Street Pohte Station^ ExporteU^matm 
{1916], I K.B. 268 at p. 275. 
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noticeable in legal argument and even in 'judicial pro- 
nouncements to regard the securities for personal liberty, 
appearing in Magna Carta and similar declarations of 
constitutional rights, to be so specially sacrosanct as to 
require some special form of amendment or repeal by the 
Legislature.^ But, as Darling, J., h^ remarked,* Magna 
Carta has not remained untouched, “ and like every other 
law of England, it is not condemned to that immunity 
from development or improvement, which was attributed 
to the laws of the Medes and Persians.” 

Consequently, when, in a case heard during the war of 
1914-1918, an argument was advanced, without success, that 
a regulation under the Defence of the Realm Consolidation 
Act, 1914, section l (l),® was invalid, which empowered 
the Executive to order the internment of any person “ of 
hostile origin or associations,” where on the recommenda- 
tion of the authorities it was deemed expedient for securing 
the public safety or the defence of the realm, Lord Atkinson 
observed : * " If the Legislature chooses to enact that he 
[the ‘ internee ’ in question] can be deprived of his liberty 
and incarcerated and interned for certain things for which 
he could not have been heretofore incarcerated or interned, 
that enactment and the orders made under it, if intra vires, 
do not infringe upon the Habeas Corpus Acts in any way 
whatever, or take away rights conferred by Magna Carta, 
for the simple reason that the Act and these orders become 
part of the law of the land. If it were otherwise, then 
every statute and every tn^’a vires rule or bye-law, having 
the force of law, creating a new offence, for which im- 
prisonment could be inflicted, would amount, pro tanto, to 
a repeal of the Habeas Corpus Acts or of Magna Carta 
quite as much as does this Statute of November, 27 th,i 9 i 4 > 
and the regulations validly made under it. ...” 

^ Cf. Chester v. Bateson [1920], I K.B. 829, and Lord Shaw, in S. v. 
Hallid^ [1917}, A.C. 260. 

* In Chester v. Bateson, supra, eX p. 832. 

•Which conferred on the Executive power during the War to^ issue 
regulation* for securing the puUic safety and the defence of the realm. 

^ R. V. Halliday [1917], A.C. 260, at p. 272. 
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5. Tutflon — The constitutional principle that the Ex- 
ecutive cannot impose Hirect or indirect pecuniary chaise 
or tax on subjects without Parliamentary sanction was 
affirmed in the Bill of Rights, 1688:'^ “Levying money 
to the use of the Crown by pretence of prerogative without 
grant of Parliament for longer time, or in other manner 
than the same is or shall be granted, is ill^al.” 

The Judiciary is as strenuous in upholding this prin- 
ciple as it is that of the liberty of the subject ; and in one 
respect it is easier to do so, since it is hardly possible for 
the Executive to allege, whatever the circumstances, that 
the discretionary imposition of a tax is necessary for securing 
the public safety or the defence of the realm. The Courts, 
in construii^ any statute, the terms of which are allied by 
the Executive to confer power to impose taxation, require 
the intention to derogate from the Bill of Rights to be ex- 
pressed in very clear language. 

The modern leading case on this subject is Attorney- 
General v. Wilts United Dairies.* In this case the Execu- 
tive, which had been empowered by statute* to regulate 
the supply and consumption of food during the war, and 
which had issued regulations of this nature under the 
Defence of the Realm Consolidation Act, 1914, section i 
(i), prohibited milk-dealers from buying milk in one area 
of England for export to another area, except under licence. 
The Executive imposed a charge of twopence a gallon, as 
a condition of grantii^ a licence. It was decided by the 
Court of Appeal, and its decision was affirmed in the House 
of Lords, that the charge was a levying of money for the 
use of the Crown without the authority of Parliament, and 
that its imposition was ultra vires and illegal; and this, 
although the arrangement for the payment of the charge 
was in the form of an agreeinent. 

Scrutton, L.J., in the Court of Appeal * expressed the 
view that excessive claims by the Executive without grant 


‘ I Will. & M. (session z), c. 2. 

* [« 920 , .37 T.L.R. 884 (C.A.), 91 L.J. K.B. 897 (H. of L.). 

New Ministries and Secretaries Act, 1916 (6 8c 7 Geo. S, c. 68), sect. 4. 

* At p. 886. 
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of Parliament are “ at the present time quite as dangerous, 
and require as careful consideration and restriction from 
the Courts of Justice ’* as at the time of the Bill of Rights, 
although the political position of the Executive in relation 
to the people at the earlier date differed radically from that 
of the present day. Atkin, L.J.,^ .thought that “ the cir- 
cumstances would be remarkable indeed which would in- 
duce the Court to believe that the Legislature had sacrificed 
all the well-known checks and precautions, and not in 
express words, but merely by implication, had entrusted 
a Minister of the Crown with undefined and unlimited 
powers of imposing chaises on the subject.” 

An ai^ument raised by the Solicitor-General on be- 
half of the Executive, to the effect that a charge was being 
imposed in respect of something to which the subject was 
not entitled. This argument was expressly discountenanced 
in the Court of Appeal, where it was suggested that the 
Executive could not justify a charge by making a pro- 
hibition under delegated powers and then selling die right 
to evade the prohibition.* 

6. Exereise of Judicial or Quasi<4ndieial Funeflons— 

It has been noticed in discussing the functions of the 
Executive in Chapter III that Departments of the Executive 
or parts of them exercise judicial or quasi-judicial functions. 
The Judiciary are able, by means of three so-called “ pre- 
rogative writs,” to maintain control over the exercise of 
these functions. 

(a) The writ of prohibition forbids a body acting 
judicially to proceed in excess of jurisdictioo or in contra- 
vention of the law. 

(b) The writ of certiorari requires the record of the 
proceedii^s of a body acting judicially or quasi-judicially 
to be transmitted to the superior Court, so that an order 
may be made in respect of any irregularity. 

(c) The writ of mandamus is a positive order to a body 
acting judicially or quasi-judicially. 

<‘Atp.886. . 

•The War Charges (Validity) Act, 1925 (15 Geo. 5, c. 6) was sub- 
sequently passed to regularize charges of this chiu^ter. 
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In ]>ractice these writs have only occasionally been 
issued by the Judiciary to parts of the Executive. But 
the existence of the method of check requires notice, since 
it is probable that, with the extension of the innovation 
of creating Ebcecutive ‘ tribunals,’ the applicability of the 
writs will become a matter of growing interest. 

(a) Prohibition — ^The followii^ dictum of Brett, L.J.,^ 
which was quoted with approval recently in the Court of 
Appeal,' well expresses the attitude of the Courts : “ My 
view of the power of prohibition at the present day is that 
the Court should not be chary of exercising it, and that 
whenever the Legislature entrusts to any body of persons, 
other than to the superior Courts, the power of imposing 
an obligation upon individuals, the Courts ought to exercise 
as widely as they can the power of controlling those bodies 
of persons, if those persons admittedly attempt to exercise 
powers beyond the powers given to them by Act of Parlia- 
ment.” 

To Whom Addressed — Writs of prohibition have been 
issued to the Light Railway Commissioners and to the 
Comptroller-General of Patents ; but, on an attempt ' to 
prohibit the Attorney-General in respect of his duties of 
hearing appeals in patent matters,' it was decided by the 
Court of Appeal that prohibition would not lie, on the 
ground that, although the functions were judicial, the 
Attorney-General is not a Court. In fact the proposal 
that the scope of the writ should cover the head of the 
E^lish Bar rather shocked the Court, one member of which 
r^arded it as ” contrary to principle and contrary to 
practice." 

In What Cases — ^The nature of the act, rather than the 
nature of the tribunal, was considered in respect of an 
inquiry into the affairs of a company by an inspector 
appointed by the Board of Trade under the Companies 

* In Ji. V. Loa^ Government Board (1882), 10 Q.B.D. 309, at p. 321. 

* a. V. Electricity Commissioners [1924], i K.B. 171, at p. 209. 

* /n re Vssn GeUer^s Eatent (1888), 6 R.P.C. 22. 

* See p. 130 above. 



156 PHINCIPLES OF CONSTITUTIONAL LAW 

Act.* The inspector in his examination of the affairs of 
the company was able to insist on the production of docu- 
'ments and the taking of evidence on oath ; but it was 
decided that the act was not sufficiently judicial to enable 
prohibition to lie, since the inquiry was for the purpose 
of making a report to the Board pf Trade, which could 
only be used as evidence of the opinion of the inspector. 

The Electricity Commissioners, however, who exercise 
their functions under the supervision of an Executive 
Department, have been held to be acting with sufficient 
'judicial quality in formulating schemes under the Elec- 
tricity (Supply) Act, 1919,* whereby, after holding local 
inquiries, they provided for the incorporation of joint 
electricity authorities. These schemes involved decisions 
affecting the rights and liabilities of electricity companies.* 

There was included in the same case a consideration 
of further interesting points in connection with prohibition. 
The statute in question provided that on formulating a 
scheme the Commissioners could make an order which, 
after confirmation by the Minister of Transport, should 
only become operative when approved by Parliament. On 
approval it was to have effect as if enacted in the Act. It 
was argued that the application for prohibition was pre- 
mature, since, although the scheme had been formulated, 
no order had been made. The Court did not accept that 
it could be placed in the position of either being too early, 
because the scheme was subject to confirmation or approval, 
or too late, because Parliament had approved it, and the 
order had effect as if enacted in the enabling Act. The 
Court accordingly held that a proceeding could be a ju- 
dicial proceeding although subject to confirmation and 
approval. 

A case, which will call for notice in discussing certiorari * 

* Jn re CrosvenoTy etc,^ Hotel Co, Ltd, (1897), 13 T.L.R. sog. 

*9 & 10 Geo. 5, c. 100. 

* V. EUetrUity Commissioners [1924], 1 K.B. 171, and set per Bankes, 
L.J., at p. 198. 

* JR. V. Hastings Local Board {1865), 6 6. & S. 401. 
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was cited in opposition to the issue of the writ. This case 
decided that a prerogative writ will not issue in respect of 
the action of an Executive Department in .the making of 
a Provisional Order. It was distinguished on the grounds 
that in the case of a Provisional Order the Department does 
something which is usually effected by a Select Committee 
of the House of Commons on private Bills, and that the Act 
authorizing the making of the Provisional Order in question 
expressly provided that it should be of no validity until 
confirmed. 

It was further argued on behalf of the Commissioners 
that there could be no control by the Courts since the 
Legislature had itself retained a power of control by pro- 
viding for the necessity of its approval before orders became 
operative. The Court decided that the reservation of con- 
trol by the Legislature did not exclude the power of the 
Courts to issue prohibition. 

In considering the type of body to which a writ of pro- 
hibition can be directed, Bankes. L.J., observed : ^ “ Origin- 
ally, no doubt, the writ was issued only to inferior Courts, 
using that expression in the ordinary meaning of the word 
‘ Court.’ As statutory bodies were brought into existence 
exercising legal jurisdiction, so the issue of the writ came 
to be extended to such bodies.” 

(6) Certiorari — It has been said by Fletcher Moulton, 
L.J.,* that the procedure of certiorari applies in many 
cases in which the body, whose acts are criticized, would 
not ordinarily be called a Court, and where it acts would 
not be ordinarily termed judicial acts so long as they were 
.not merely ‘ministerial.’ It will be seen that mandamus 
will not be issued in the case of an exercise of a ‘dis- 
cretion.’ The area of applicability of these prerogative 
writs is a matter of considerable uncertainty, since the 
principles at present laid down are couched in indeter- 
minate phraseology. 


^ At p. 193. 

. -ff. V. Woodkouse [1906], 2 K.B. 501, 
trtetfy Commissiontrs, m/ra, by Atkin, L.J, 


;oi, at p. 535, quotad in X. v. Bke~ 
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To Whrai AddlMMd — ^Writs of certiorari have been 
Ordered to be issued to bodies, such as the Board of Edu- 
cation, though not Courts in the usual sense. In a case > 
in which the Board of Education was, under statute, 
empowered to determine certain questions concernit^ the 
legd liabilities of local education authorities to managers 
of schools, on questions being put to the Board, they pur- 
ported to give a decision which failed to deal with the 
matters in issue. It was held that the decision must be 
quashed by certiorari, and a mandamus must issue com- 
manding the Board to determine the questions. 

In What CaMS — ^With r^ard to the nature of the Act 
in respect of which the writ will be issued, dicta of members 
of the House of Lords in Local Government Board v. Arlidge* 
a case which was considered above in connection with the 
nature of the functions of the Executive,* provide a useful 
indication of the limits of applicability. 

Lord Parmoor observed : * “ The power of obtaining 
a writ of certiorari is not limited to judicial acts or orders 
in a strict sense, that is to say, acts or orders of a Court of 
law sitting in a judicial capacity. It extends to the acts 
or orders of a competent authority which has power to 
impose a liability or to give a decision which determines 
the rights or property of the affected parties.” But Lord 
Moulton recorded the following cautionary words : “ I do 
not wish by this judgment to give any countenance to the 
view that certiorari is a proceeding applicable to ad- 
ministrative orders made by such a Department of State 
as the Local Government i^ard under statutory powers 
such as we have here to deal with, but the point was not 
argued ; and 1, therefore, assume in favour of the respondent 
that the procedure he adopted was correct.” 

As in the case of prohibition so in the case of certiorari, 
the intervention of the L^fislature as a possible cause of the 
incapacity of the Judiciary to issue the writ must be re- 
garded. It has been decided that a Provisional Order made 

^ B«ard of EdueaHen v. Riee [1911], A.C. 179. 

•[191SI.A.C. ISO. •P. 4a. 


«Atp. 140. 
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by a Government Department under statute, which re- 
quired confirmation by the Legislature in the normal manner, 
cannot be the subject of a writ of certiorari.? Two of the 
members, of the C^urt rested their judgments solely on 
the ground that it would be improper to interfere with an 
Order which required confirmation by Parliament. Further 
grounds were that the Provisional Order had no effect until 
confirmed, that, if made without jurisdiction, the Select 
Committee adjudicating on the Confirmation Bill would 
reject it, that the Provisional Order was not a judicial 
determination such as would justify the Court in quashing 
it, and that, even if the Government Department in making 
the Order overstepped its authority, there was nothing in 
the relevant statute to enable the Court to act. 

(c) Mandamus. To Whom Addressed— An instance of 
the issue of the writ of mandamus to the Board of Edu- 
cation was cited in the preceding sub-heading. This is one 
of a very limited number of cases where the writ has been 
issued to Government Departments or Executive officers. 

The generally accepted rule of law is to the effect that, 
although the writ may issue against individual members 
of the Executive in respect of matters in which they owe 
a l^al duty to a subject as distinct from that which they owe 
to the Crown, it will not issue against the Crown itself, 
or presumably to a Minister of the Crown as such and 
representing the Crown. In the earlier cases the Courts 
adopted the attitude that they could not issue commands 
to the Sovereign ; and this attitude has persisted in recent 
decisions. In 1836,* Littledale, J., observed : " The goods 
are in the hands of officers of the Crown : a mandamus 
in this case would be like a mandamus to the Crown, which 
we cannot grant." Again, in 1872,* Cockbum, C.J., said : 
“ This Court cannot claim even in appearance to have any 
power to command the Crown ; the thing is out of the question. 
Over the Sovereign we can have no power. . . .” And in 

* X. V. Hastin^$ Local Board (1865), 6 B. & S. 401. 

„■ Co^tiaisHonirs 0/ Cmttoms (1836), 5 A. & E. 380. 

if. V. Lords Commuttonors of Trtasury (1872), L.R.7, Q.B. 387. 
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a still later case/ Lord Esher, M.R., pointed out that, not 
only would a mandamus not lie against the Crown, but that 
it will not lie s^ainst a Department of the Executive where 
it is acting in a capacity in which it is responsible to the 
Crown and has no l^al duty imposed on it towards the 
subject. 

In What Cases — ^This writ will only be issued where there 
is no other specific remedy, such as, for instance, an action 
in tort against an executive ofi[icer personally. It will not 
be available when there is involved in the duties in question 
the exercise of a discretion. On the other hand, it has been 
issued in cases in which the judicial character is less marked 
than in cases in which prohibition or certiorari would be 
available. 

There are seen here some relics of the days when the 
King was, in fact, the Elxecutive. The legal position in 
regard to the issue of this writ, as indeed in respect of all 
three ‘ prerogative writs ’ is far from clear.* 

7. Administration of the Fighting Forces— To some 
extent the Judiciary’s means of control in respect of the 
legal rights and duties of persons serving in the fighting 
forces is limited. The members of those forces are subject 
to a special code of law, and in so far as matters affecting 
them fall within the limits of that code, they are not able 
to appeal to the ordinary Courts of law. At the same 
time, although there is in the ordinary sense no right of 
appeal given against decisions of courts-martial or against 
the awards or orders of officers, if a court-martial or an 
officer act without authority or exceed its jurisdiction, 
its action will be supervised by the Judiciary. In the 
cases, for instance, of a court-martial punishing where 
there is no power to punish, or of an officer inflicting a 
heavier punishment than that authorized, the Courts of 
law may exercise their civil jurisdiction by writs ol p™' 
hibition or certiorari or through actions against individual 


^ J?. V. Secrttary ef State far War [1S91], 2 Q.B. 326. . 

* For a fuller discuiaion of the writ of numdamus, tee the preient write 
book, ** The Civil Servant in the Law the Conetitution/* pp. 
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officers, as may be fitting ; or criminal proceedings may be 
instituted in the form of indictment for assault, and so on. 

A principle' was established in 1786, in the famous case 
of Sutton V. Johnstone,^ that a Civil Court would not interfere, 
where the exercise of military discipline was concerned. In 
the light of later decisions, and especially that of Heddon v. 
Evans,* it is now clear that a military officer is liable to 
an action for damages, if in excess of his jurisdiction he 
commits an act which amounts to false imprisonment or 
other common law wroi^f, even though he purports to act 
in the course of military discipline. But if an action is 
brought in the ordinary Courts merely in respect of allied 
infringement of rights acquired under the special code of 
service law, for instance, questions of rank, or emoluments, 
there is no remedy in those Courts. 

It should be added that it is for the ordinary Courts to 
determine whether a person is or is not “ a person subject 
to military, law.*’ “ Enlistment, which constitutes the 
contract by which a person becomes subject to military 
law, is a civil proceeding, and a Civil Court may sometimes 
have to inquire whether a man has been duly enlisted or 
whether he is or is not entitled to his discharge.” * 

8. State of War — ^When and where a state of war, or 
of insurrection, riot or rebellion amountiig to war, exists, 
tiie Judiciary’s capacity of controlling the action of the 
Executive in its military activities lapses. The ordinary 
law of the land temporarily ceases to have its full force and 
gives way to what is known as martial law (which has 
recently been described by a judge as ” no law at all.”) 
The fact that for some purposes civil tribunals are permitted 
to pursue their ordinary course in a district in which 
martial law has been proclaimed is not conclusive that there 
is not in fact a “ State of War.” * 

” Doubtless cases of difficulty arise when the fact of a 

\ * T;R- 493, 784.' * (I9i9), 35 T.L.R. 64a. 

Dicey, *‘La^ of the Constitution,*’ 8th ed.9 pp, 303<4* and 
authorities quoted there. 

* Ex parte Marais [1902), A,C. 109. 
zi 
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state of rebellion or insurrection is not clearly established 
. . . but once let the fact of actual war be established and 

there is an universal consensus 'of opinion that the Civil 
Courts have no jurisdiction to call in question the propriety 
of the action of the military authorities.*’ * 

It would appear at first sight that the question, whether 
or not there is a state of war in a particular place at a par- 
ticular time, must depend on the word of the. Executive. 
This is not, however, altogether certain. It was recently 
decided in the Irish Courts that the Civil Courts are bound, 
when their jurisdiction is invoked, to decide whether or 
not there exists a state of war or armed rebellion.* 

When the disorder giving rise to a state of war ceases, 
the special powers of the Executive cease, and the normal 
powers of the Civil Courts are ipso facto resumed.* 

It is convenient to note here that the capacity of the 
Executive to declare that some part of an enemy’s country 
is not hostile, or to grant licences to trade with hostile 
ports, can render valid or legal actions which otherwise 
would be held by the Courts to be invalid or illegal. For 
instance, a marine insurance in respect of a ship trading 
with an enemy port is invalid, but, if the Executive declare 
any port in the colonial or other possessions of an enemy 
not to be hostile, by Order in Council, proclamation, or 
other act of supreme authority, insurances in respect of 
a ship trading with such a port will be held by the Courts 
to be valid.* ^ain the Executive can render legal trans- 
actions with an enemy by granting subjects the privilege 
or licence to trade with the enemy or to hostile ports.* 

It is only in exceptional cases that a check can be applied 
through the Judiciary on tortious acts of the Executive, 
for instance, in the case of the Minister of Transport ; * 

• Ptr Lord Habbuiy, in Ex parte Marais, te^ra, at p. 115. 

• R, V. Military Gaiemor of Military Intenmtnt Camp [>9*4]! ' 

3*" 

• Wolfe ToaPs Com (1798), la St. Tr. 613, 6*5. 

• See Blaekbtsm v. Thompson (tSii), 3 Canp. 61. 

*Cf. RoUnson r. Tour^ (1813), I M. & S. *17. , , , 

• Ministiy of Trawport Act, 1919 (9 & 10 Geo. 5, c. 50), eect. 20 (ij- 
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but there is an indirect check, since actions in tort may be 
brought against Executive officers personally in respect of 
acts done in a public capacity ; and it is the general practice 
of the Executive to stand behind these officers financially 
whether judgment is given in their favour or not.^ 

In few foreign countries are the Executive and Executive 
officers subject to check by the ordinary Courts of law, as 
they are, in effect, in this country. In the United States 
of America it was at one time ruled that no claim in con- 
tract or quasi-contract could be brought against the Execu- 
tive in the ordinary Courts, since, among other reasons, that 
oigan had not control of the national purse-strings. It was 
necessary to petition the Legislature for redress. But later 
there was set up a Court of Claims, a Court distinct and 
separate from the ordinary Courts, to give effective decisions 
concerning these claims against the Ehcecutive. And in 
France the Executive officer cannot be proceeded £^ainst 
in the ordinary Courts in respect of acts done in pursuance 
of his duty {faules de service), but only in respect of personal 
faults {f antes personnelles). It is, in fact, now established 
in France that all suits arising in connection with the 
operation of a public service, whether based on the act of 
the State, the act of an Executive Department or the act 
of an Executive officer, are to be decided in the administra- 
tive Courts, largely composed of Executive officers. It should 
be realized, however, that droit euiministratif has to a great 
extent ceased to be suspected by the French private citizen ; 
and the movements aiming at the suppression of adminis- 
trative jurisdiction are dyii^ down. It is very generally 
accepted that droit administratif provides in practice a 
high degree of protection against arbitrary action on the 
part of the Executive. 

' The question of the E^cecuthre officers’ liabilitT in tort is fully <liscussed 
in chap. v. of the present writer’s book on “ The Civil Servant m the Law 
and the Constitution.” 



CHAPTER IX 


INTERRELATIONS OF LEGISLATURE AND 
JUDICIARY 

Generally — It has been seen that, in so far as their 
tenure of office is concerned, members of the Judiciary 
are independent of the Executive, and can only be removed 
by the Legislature on an address by both Houses, and this 
power of removal will only be exercised in cases where an 
offence has been committed or, at least, some act of moral 
delinquency done.^ 

In exercising its functions the Judiciary has the ad- 
vantage of the organ which speaks last, since it applies 
the law to concrete facts.* On the other hand, if the 
Legislature disapprove of a legal decision in the Courts, for 
example, the interpretation of a statute, it can at any time 
pass another statute, so as to prevent the decision acting 
as a precedent. In 1901, for instance, the House of Lords (as 
final Court of Appeal) decided that a trade union, though not 
a corporate body, could be sued in an action of tort for the 
wron^ul acts of its officials.* The Legislature, however, did 
not desire that the law should stand thus. It accordingly 
enacted ^ that an action against a trade union in respect of 
any tortious act alleged to have been committed by it or 
on its behalf should not be entertained in any Court. 

What was, perhaps, a more remarkable example was 
recently provided in connection with requisitions of land 
under the Defence of the Realm Acts during the war of 
1914-1918. It was held by the House of Lords in 1920 in the 

» Sec p. 126 above. ■ See p. 54. 

• Tof VaU Railway Co, v. Amalgamated Soetety of Railway Servants 
[1901], A.C. 426. 

* By sect. 4 of the Trades Disputes Act, 1906 (6 £d. 7, c. 47). 
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De Keyset Case ^ that the contention of the Executive, 
advanced (hiring the earlier years of the wa^ that there was 
no legal liability to pay compensation in respect of re- 
quisition of land for the defence of the realm during the 
war, was not capable of being sustained. The L^;islature 
thereupon, in the terms of sections l and 2 of the Indemnity 
Act, 1920,* included provision that no legal proceedings 
could be instituted in respect of requisition of land of the 
class above mentioned, but that payment or compensation 
for requisition should be assessed by a special tribun^ set 
up under the Act. A peculiar feature of this example is 
the provision, in section i of the Act, that any legal pro- 
ceedings, the taking of which was restricted by the Act, 
should, if instituted either before or after the passing of the 
Act, be discharged and made void. 

If it were not, therefore, that the L^islature were 
accepted as the supreme law-maker, the relations between 
the organs might devolve into a contest in which neither side 
could gain final success. 

But there is, it seems, emerging a constitutional conven- 
tion, necessary to the proper exercise of the Judiciary’s 
function, that the Legislature will not interfere with any 
matter which is sub judice. It is accepted, too, that the 
passing of ex post facto legislation may be embarrassing to 
the Judiciary, since, in the result, it may be forced to de- 
cide that that which was legal, when done, is illegal, or vice 
versa. This has been appreciated by framers of foreign 
Constitutions. The Constitution of Mexico, for example, 
provides (Art. 14) that “ no law shall be given retroactive 
effect to the prejudice of any person.” 

There is no special machinery provided for inquiry by 
the Legislature into the administration of justice by the 
Judiciary. But, if necessity arises, the appropriate method 
appears to be the appointment of a Committee of In- 
quiry, after the analogy of inquiry into the governmental 
operations of the Ebcecutive. An early example of the 

* Atte^y-Gen*ral v. Dt HoUl, Ltd. [1920], A.C. 508. 

r ** 48. Cf. War CSwTges (Validity) Act, 1935 (15 

$> c. 0). 
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adoption of this method was the appointment of a Com- 
mittee of the House of Commons in 1620, during the 
exercise by Francis Bacon, Lord Verulam, of the office 
of Lord (^ancellor, to inquire into “ the abuses of Courts 
of Justice.’* More lately a Committee of Inquiry was 
appointed by the Legislature, in 1864, to investigate the 
administration of justice in the Bankruptcy Court. In 
the Constitution of the German Commonwealth express 
provision is made for the institution by the Legislature 
of Committees of Inquiry, not only into the activities of 
the Executive, but also of the Judiciary.^ 

Judieiary’s Interveotion in respect of Private Aets— 
Although the Judiciary has never attempted to interfere 
with the function of the L^islature in enacting Public Acts 
of Parliament, the proceedings leading up to the passage 
of Private Acts are, as has been seen, so much akin to judicial 
proceedings and are so far concerned with private property 
and interests that the Courts will restrain parties by in- 
junction from petitioning one of the Houses for leave to 
bring in a Private Bill. But the Courts will not interfere 
once a Private Bill is received by the Legislature, and is 
before it. 

Petitioners for leave to bring in a Private Bill have been 
restrained on the ground that the object of the Bill was to 
set aside a covenant, or to evade the provisions of a statute.* 

In a case where it was sought to restrain a petitioner 
against a Private Bill, Cottenham, L.C., remarked : * 
“ There is no question whatever about the jurisdiction. 
A party who comes to oppose a railway Bill in Parliament, 
does so solely in respect of his private interest, not as 
representing any interest of the public, or for the purpose 
of communicating any information to Parliament. He is 
not even allowed to be heard as a petitioner against the 
Bill, unless he has a locus standi in respect of some pro- 


1 3^0 p. So* Q 

• Heatkcote v. North Staffordshire 6 R* 

• Staehion^ etc,, JUdlwc^ Co, v. Leeds, etc,, Cos, (1S4S), 5 R. & C. Case , 
691, at p. 696. 
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perty or interest liable to be affected by it, if it should 
pass into law. This Court, therefore, if it sees a proper 
case connected with private property or interest, has just 
the same jurisdiction to restrain a party from petitioning 
against a Bill in Parliament, as if he were bringing an action 
at law, or asserting any other right connected with the 
enjoyment of the property or interest which he claims.” 

But in another case before the same judge,^ it was de- 
cided that the Court could not restrain petitioners when 
they had obtained their leave and when the Bill had been 
introduced into the House of Commons; and this even 
though the petitioners for leave had broken their faith in 
acting as they did, in view of undertakings given in a pending 
action in the Courts. 

The refusal of the Judiciary to quash a Provisional 
Order, on the grounds that it had no effect until converted 
into law, and that in the process it would receive the con- 
sideration of the Legislature, was mentioned in the pre- 
ceding chapter ; * so, too, was the issue by the Court of a 
writ of prohibition in respect of the formulation of a scheme 
by the Electricity Commissioners, which, if and when em- 
bodied in an Order, required the approval of Parliament.* 
by Legislature on Judieiary in respeet of Sub- 
ordinate Legislation — ^The Legislature has delegated to the 
Judiciary powers of subordinate legislation in respect of 
matters of practice, procedure, and the like ; * and, just as 
steps to control the exercise of delegated powers are taken 
by the Legislature in the case of the issue of delegated legis- 
lation by the Executive, so the Legislature in the statutes 
delegating powers to the Judiciary, provides for an oppor- 
tunity of reviewing, and, if necessary, annulling subor- 
dinate legislation. For instance, the Rules of Court issued 
by the Rule Committee under the Judicature Acts must 
be laid before Parliament, which reserves power to annul 
them. 

•* Attonuy-Genen^ v. Mcmchttitr, etc., Sailww Co. {1838), t R. & C. 
Cases, 436. 

•PiS 9 - ‘P. 156. *Seep. 7 «. 
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Cbeeks on Logidataro flirough Judlelary— The capacity 
of tile Judiciary to act sd a check or controlling force in 
respect of the »efcise by the Legislature of its functions 
exists- chiefly in the realm of Parliamentary privilege. 
The day is almost forgotten when Coke claimed that the 
judges might hold a statute void, cither because it was 
against reason and natural law, or because it trenched on 
the royal prerogative ; and the Judiciary cannot in this 
country, as in countries with written Constitutions, declare 
an Act of the Legislature to be unconstitutional. This 
does not mean, in theory, that the powers of the judges 
here are less than those of the judges, say, in the United 
States of America. In both countries the judges merely 
interpret the laws ; but, where there is a written Consti- 
tution, the effect of interpreting that Constitution may 
result in a declaration of invalidity in respect of laws passed 
by the Legislature, the latter being of a lower degree of 
authority than the laws written in the Constitution itself.* 
Privileges Claimed by L^lature— The privileges of 
the Legislature or its right to be untrammelled by the 
ordinary law of the land in matters relating to its own 
proceedings are of loi^ standii^, and are based historically 
on the Legislature being a Court of Judicature, and practi- 
cally on the necessity of its being, as it were, an imperium 
in imperio, a body entirely independent in so far as its own 
internal discipline and proceedings are concerned.^ 

These privileges cannot be better described than in 
the words, not of the Legislature, but of members of the 
Judiciary in Bradlat^h v. Gosset* 

Lord Coleridge, C. J., remarked at page 275 : “ What is said 
or done within the walls of Parliament cannot be inquired 
into in a Court of law. . . . The jurisdiction of the Houses 
dvcr their own members, their right to impose discipline 
within their walls, is absolute and exclusive." And Stephen, 

^ Cf/Marriott, ** Political Institutions/’ p. 293, quoting Lord Bryce. 

• Cf. the exclusive sphere of the Executive in matters of militaiy disci- 
pline, p. 160 above. 

»(iSa4), 12Q.B.D.271, 
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J., added to this : ^ “I think that the House of Commons 
is not subject to the control of His Majesty’s Courts in its 
administration of that part of the statute -law which has 
relation to its own internal proceedings.” The jurisdic* 
tion may extend, in respect of matters of discipline (con- 
tempt), not only over members of the Houses, but over 
persons vdio are not medibers. ' 

Oecasimis for ColUrion between L^^slatore and Judi- 
elary — ^The Legislature has claimed that it is sole judge of 
the extent of its privileges ; but the Judiciary has on various 
occasions insisted that it has jurisdiction to decide cases 
where, in its opinion, the decision would not involve an 
encroachment on the L^islature’s privilege of jurisdiction 
over its own internal proceedings. “ It seems now to be 
clearly settled that the Courts will not be deterred from 
upholding private rights by the fact that questions of par- 
liamentary privilege are involved in their maintenance.” * 
The two most noted cases which illustrate the possi- 
bility of collision between the two organs are AsMy v. 
White, ^ and Stockdale v. Hansard.* In the former case an 
elector brought an action, before the Court of Queen’s 
Bench, against a returning officer for refusing to allow him 
to vote. The Legislature thought that this was a matter 
of internal discipline, being connected with its right to 
determine disputed returns. An actual collision between 
the Legislature and the Judiciary was avoided by proro- 
gation. In the latter case a libel action was brought, and 
a decision given in respect of words in a publication ordered 
by Parliament. Again the Legislature thought that this 
concerned its own proceedings ; and it accordingly passed 
a statute dealing with this particular class of case.* 

Resoluttons of the Houses and the Law of the Land— 

Apart from Parliamentary privilege the Courts will not 

' At p. 278. 

•Anson, “ Law and Custom of the Constitution/’ vol. i, p. 196. 

» (1702), I Sm. L.C. (I2th ed.), 266. 

(*839)1 9 A. & E. I. 

Parliamentaiy Papers Act, 1840 (3 & 4 Viet. c. 9). 
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accept as a defence the provisions of a Resolution ol one 
Hquse of the L^islature; but, if one of the Houses, in 
connection with its internal proceedings passes a Resolu- 
tion that a member may not do a thing, which by thegeneral 
law he has a right to do, the Courts will not inquire into the 
propriety of that Resolution. This statement represents 
the main effect of the case of Bradlau^h v. Gossttt,^ a case 
which throws considerable light on this difficult branch of 
Constitutional law. 

Bradlaugh was by the general law entitled to take the 
oath prescribed by ^e Parliamentary Oaths Act, 1866 ; * 
and he brought an action against the Sergeant-at-Arms of 
the House of Commons to obtain an injunction to restrain 
him from using force to prevent him (Bradlaugh) from enter- 
ing the House to take his seat, although the House had 
passed a Resolution to the contrary. The action did not 
succeed, since the Court held that the order under which 
the Sergeant acted related to the internal management of 
the procedure of the House. Stephen, J., affirmed the 
principle that the Legislature cannot be controlled in its 
interpretation of statutes, “ so far as the regulations of its 
own proceedings within its own walls are concerned ; and 
that, even if that interpretation should be erroneous, this 
Court has no power to interfere with it directly or indirectly.” 
He made, however, a significant distinction, when he pointed 
out that, if the House had resolved that a member should 
be free from penalties for which he had become liable 
owing to a non-compliance with the Act in question, the 
Courts would disregard that Resolution ; and he doubted 
whether the control of the Courts could in any case be 
excluded in respect of a criminal act committed in one of 
the Houses. 

The principle, that a Resolution of one House of the 
L^islature cannot change the law of the land unless author- 
ized by the L^islature to do so, was accepted in Burdett 
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V. Abbott,^ Stockdale v. Hdnsard,* and Bradlaugh v. Gossett,^ 
and was confirmed in a more recent case of Bowles ’v. Bank 
of Mftgland,* where it was decided that a Resolution by 
the Committee of the House of Commons for Ways and 
Means, assentii^ to income-tax at a certain rate for an 
ensuing year, did not, either per se or after adoption by 
the House of Commons, authorize the Executive to levy 
on the subject the tax so assented to, before it had been 
actually imposed by Act of Parliament. 

Legislature’s Right to Commit — A definite and clearly 
ascertained privilege of the Legislature, which cannot be 
controlled by the Judiciary, is the right to commit persons 
(members or others), where either House adjudges that any 
act is a breach of privilege and contempt. Tlie extent of 
the powers of punishment have been mentioned in an 
earlier chapter.* 

The leading authority in this matter, in so far as the 
House of Commons is concerned, is Burdett v. Abbott* 
This was an action of trespass, brought gainst the Speaker 
of the House, for breaking into the plaintiff’s dwelling, 
arrestii^ him and imprisoning him in the Tower of London. 
The action failed on the ground that the House had re- 
solved that the plaintiff had been guilty of breach of 
privilege in authorizing the printing of a letter reflecting 
on the just rights and privileges of the House. Bayley, 
J., remarked : ’ “ If, then, the House be a Court of Judi- 
cature, it must . . . have the power of supporting its own 
d^nity as essential to itself; and, without the power of 
commitment for contempts, it could not support its dignity.” 
Lord Ellenborough, however, suggested that there might be 
cases in which the Courts could inquire into the grounds 
for commitment. He said : “ If a commitment appeared 
to be for contempt of the House of Commons generally, 
I would, neither in the case of that Court nor of any other 
of the Superior Courts, inquire further ; but, if it did not 


1 

4 


(1811), 14 East 1. 
[1913], I Ch. 57. 
Su^, 


• Sujira, 

*P. 51. 

* At p. 159. 
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profess to commit for contempt, -but for some matter ap- 
pearing1>n the return, which could by no reasonable intend- 
ment be considered as a contempt of the Court committing, 
but a ground of commitment palpably arbitrary, unjust, 
and contrary to every principle of natural justice, 1 say 
that, in case of such a commitment, Ve must look at it and 
act upon it as justice may require from whatever Court it 
may profess to have proceeded.” This is reminiscent of 
the Judiciary’s attitude towards the Executive. 

Other privileges which give protection to individual 
members, freedom from arrest (except for treason, felony, 
or refusal to give security for the peace), and immunity 
from liability to legal proceedings in respect of acts done 
in the transaction of Parliamentary business, require but 
bare mention. 

The Courts, it may be added, will not entertain a plea 
that a member is liable for refusing to present a petition 
on behalf of a plaintiff ; nor will they require members to 
give evidence in respect of proceedings in the House of 
Ammons without the permission of the House, unless the 
members desire to do so.^ 

Legislature's Suspicion of Judieiary— The risk of col- 
lision between the Legislature and the Judiciary appears 
to grow less, partly, no doubt, because the legal position 
has become more clear, as a result of decisions in the 
Courts. But Sir Erskine May * has expressed the view 
that the position of Parliamentary privilege is unsatis- 
factory and that the plea of privilege should be replaced 
by statutory provisions, so that actions against officers of 
the Legislature may be stayed, thus avoiding embarrass- 
ment and undue expense. 

There are, however, evidences that the Legislature, re- 
tains suspicions that the Judiciary may encroach upon what 
it r^ards as its proper province. The Parliament Act, ipn,* 
modified the interrelations of the two Houses, and provided 

* Chubb ▼. Saiomans (1850), 3 Car. & Kir. 75. 

* Parliamentary Practice/’ I2tb ed., p. 138. 

* 1 ft a Geo. c. 13. 
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that in dealing with Money Bills the capacity of the Upper 
House should be limited. It provided, too, that the Speyer 
of the House of Commons should certify Bills to be Money 
Bills, and to give other certificates. As a precautionary 
measure, it was enacted, in section 3, that ** any certificate 
of the Speaker of the House of Commons, given under this 
Act, shall be conclusive for all purposes and shall not be 
questioned in any Court of law.’* 

Judiciary’s Suspicion of Legislatiire — It remains to 
observe that the Judiciary, also, is jealous of its juris- 
diction ; and in construing statutes, it follows the principle 
that the intention of the Legislature to remove or restrict 
the jurisdiction of a Superior Court will only be inferred, if 
clear and express terms are used.^ 

*Cf. Balfour v. Malcolm (1842), 8 Cl. & F. 485, at p. 500, Oram v. 
Breary (1877), 2 Ex. D. 346, at p. ^8, and Newcastle Breweries^ Ltd, v. R. 

[1920], I K.B. 855, the last quoted on p. 145 above. 



CHAPTER X 


CONCLUSIONS 

Balanee in Working Constitutional Maehinery— In 

an early, stage in the political development of some States 
there has been found a generic and rudimentary govern- 
mental organ. In certain city states of Ancient Greece 
this organ consisted of assemblies of the people, who acted 
as Ejcecutive, Legislature, and Judiciary. But this was a 
rare phenomenon, rendered possible by special conditions. 
Usually this organ did not govern on behalf of the people, 
but on behalf of itself. The Government governed for its 
own sake. 

Since, however, there has been evolved in this country 
an Executive, which obtains its mandate through a represen- 
tative Legislature, and since there has developed an inde- 
pendent Judiciary, these three derivative organs, by a process 
of reciprocal interaction, together tend to provide a balanced 
machinery of government. Their interrelations go far 
towards producing an equipoise, protecting the people 
against arbitrary action. “ The powers of government 
should be so divided and balanced among several bodies 
of magistracy, as that no one could transcend their legal 
limits without being effectively checked and restrained by 
the others." Thus the ideal was propounded by one of 
the earliest statesmen of the United States of America.^ 
The notion of a “ balance of powers,” to be attained by 
mutual control between separate organs of government is 
as old as Polybius ; and it must be distinguished from the 
balance contemplated by such wKters as Lord Brougham, 
who discussed the effect of a compound of the three recog- 

* Jefferaon, “ Notes on Virginis,” chap. »ii. 

*S«e his “British Constitution,” chi^. i. 

*74 
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nized simple forms of government, monarchy, aristocracy, 
and democracy. Blackstone’s principle of balance, too, took 
effect, it seems, not so much in respect of the three organs 
of government as the three parts of the Legislature.* 

It should be emphasized that the suspicion cast on 
the expression “ checks and balances ” in the minds of 
constitutional lawyers is, to some extent, due to the obser- 
vation of too uniform, symmetrical, and rigid applications 
of checks between organs of government, and to the 
unnecessary implication that where checks operate there 
can be no collaborative action. But a properly developed 
system of mutual checks may well constitute part of the 
means to assist the unimpeachable object of the balanced 
workii^ of the Constitution. The adverse criticisms which 
have been levelled at theories of constitutional checks and 
balances seem largely to follow from a confusion of the 
theory of balance between the three simple forms of govern- 
ment with the theory of checks and balances by and between 
the organs of government. James Mill, for instance, in his 
article on “ Government,” apparently confused the two. 
He remarked that “ in this doctrine of the mixture of the 
simple forms of government is included the celebrated 
theory of balance among the component parts of a Govern- 
ment.” His characterization of the former as deserving 
the epithets “ wild, visionary, chimerical ” are accepted 
without difficulty. But he supplied no adequate reason for a 
universal condemnation of the latter. He merely inquired 
rhetorically : “ If there are three powers, how is it possible 
to prevent two of them from combining to swallow up the 
third ? ” It is hoped that this book contains material for 
an answer to this question. 

But there is another indictment of the theory of checks 
and balances which must be noticed. It was forcibly ex- 
pressed by the late President Wilson • as follows : “ The 
trouble with the theory is that government is not a machine, 
but a living thing. It falls, not under the theory of the 


^ ** Commentaries,” aist ed., pp. 1S3-4. 
• ** The New Freedom,” pp. 43, 44. 
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universe, but under the theory of organic life. It is ac- 
co.untable to Darwin, not to Newton. It is modified by 
its environment, necessitated by its tasks, shaped to its 
function by the sheer pressure of life. . No living thing can 
have its organs offset against each other, as checks, and 
live.” It is more than doubtful if this conclusion is one 
which would be accepted by a majority of scientists, since 
the inter-action of organs cannot be confined to a process 
of mutual check. Moreover, the State can only be regarded 
as an organism by way of analogy. Perhaps, then, President 
Wilson was mistaken in thinking that the theory was incon- 
sistent with the evolutionary development of Constitutions, 
as well as in suggesting that it involves a negation of co- 
operation between organs of government. 

Balance in the machinery of government is attained, 
not merely by the introduction of a system of mutual 
checks or controls between the different organs, Executive, 
Legislature, and Judiciary, but also by the allowance to 
each organ, and especially to the Judiciary, of a measure 
of independence of action ; and, as between the Legislature 
and the Executive, there are manifest advantages in an 
actual collaboration. The close relations of these two organs 
prevent the necessity of an over^elaborate and rigorous 
system of checks, which is liable to result in collision and 
deadlock. 

It has been seen (Chap. II) that in some cases members of 
one organ are also members of another. This is due either 
to incomplete separation, as in the case of the Legislature 
and the Judiciary, or to partial fusion subsequent to separa- 
tion, as in the case of the Executive and the Legislature. 
It was seen, too, that on a fairly complete separation of the 
organs of the British Constitution the Executive especially 
(e.g. in respect of legislation for Overseas Dominions), and 
the Legislature, to a lesser degree (e.g. in Acts of Parliament 
of an executive nature), have retained functions corre- 
spondit^ to the office of another organ. They could not 
throw off the habits acquired in the days when they were 
parts of a single organ of government. ITiis failure system- 
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atically to differentiate or rather to divide the functions has 
been followed at a much later stage by a practice of confer ring 
on organs the power of exercising functions other than those 
corresponding to their nature; and this practice is attribut- « 
able chiefly to complexity and specialization of government 
(e.g. delation of legislative power to the Executive, or the 
entrusting the Executive with judicial functions). 

Doetrlm of "Separation of Powm*’— There is, then, 
a considerable risk, in dealing with this aspect of Constitu- 
tional Law, of confusion between separation of organs and 
differentiation or division of functions. Interpretations 
of the doctrine of the “ separation of powers,” so far from 
throwing a clear light on constitutional relations, must be 
blamed for being at the root of much of the confusion 
which exists. They are also accountable for certain funda- 
mental principles adopted in the Constitutions of France 
and the United States of America. It is desirable for these 
reasons, as well as for the reason that the doctrine originated 
in observations of the British Constitution, to note shortly 
what was the theory advanced by Montesquieu, and what 
followed from it 

Montesqutou — Montesquieu’s “ L’Esprit des Lois ” 
(Book XI, Chap. VI), published in 1748, contains the 
expression of his theory of the separation of powers. The 
most relevant passage is this : ^ “ When the legislative 
Md executive powers are united in the same person, or 
in the same body of magistrates, there can be no liberty ; 
because apprehensions may arise, lest the same monarch 
or senate should enact t^^nnical laws, to execute them 
in a tyrannical manner. 

"Again, there is no liberty, if the judiciary power be 
not separated from the legislative and executive. Were 
it joined with the legislative, the fife and liberty of the 
subject would be exposed to arbitrary control; for the 
judge would then be the legislator. Were it joined to the 
executive power, the judge might behave with violence and 
oppression. 

^ Nugent't tcsBiUdon. 

n 
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“ There would be an end of everything were the same 
man, or the same body, whether of the nobles or of the 
people, to exercise those three powers, that of enacting laws, 
that of executing the public resolutions, or of trying the 
causes of individuals. 

“Most Kingdoms in Europe enjoy a moderate govern- 
ment, because the prince, who is invested with the first two 
^wers, leaves the third to his subjects. In Turkey, where 
these tiiree powers are united in the Sultan’s person, the 
subjects groan under the most dreadful oppression.’’ 

Real Leesons from Doetrlne of Separation of Powere— 
Three conclusions are tolerably obvious from a reading of 
the passages in Montesquieu, concerning the theory of the 
separation of powers : (i) That he had no objection in 
proper cases to an organ exercising some of the functions of 
another oj^n ; (2) that he had no objection to a limited 
proportion of members of one oi|^n also being members of 
another organ ; and (3) that he did not, in fact, apprehend 
that there was a Parliamentary Executive in England at 
the time when he was writing. Like many foreign observers 
he saw the English Constitution as it was some few years 
before his time, and when the attempt was made to exclude 
from the L^islature all the servants of the Crown. 

The proper corollary to be drawn from Montesquieu’s 
doctrine is that organs should be sufficiently separated to 
avoid anything approaching identification, and that in some 
cases the same organ should not exercise more than one class 
of function in respect of the same matter. 

Madison, writing in the “ Federalist ’’ (No. 47) as early 
as 1787, epitomized Montesquieu’s main contention as being 
no more than this : “ Where the whole power of one depart- 
ment [le. organ] is exercised by the same hands which 
possess the v^U power of another department, the fu®^| 
mental principles of a free constitution are subverted ^ 
And he ocplained in a later number of the " Federalist 
(No. 148) ^t, unless the organs “ be so far coimected ^ 
blended as to give to each a constitutional control over 
others, the d^pee of separation, which the maxim requi 
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BS essential to a free government, can never in practice be 
-duly maintained." 

But, even if Montesquieu’s words are open to miscon- 
struction, it must be remembered, as the French jurist, 
Duguit, has pointed out,^ that Montesquieu did not intend 
to construct a juridical theory, but merely to demonstrate 
by reference to the English Constitution, the desirability 
of a general principle of independence m the exercise of the 
three main functions of government. 

Effect of Doctrine 0! Separation of Powers on Con- 
stitutions of U.S.A. and France — ^The effect, however, on 
the formation of constitutional ideas in the United States 
of America and in France was profound — ^yet entirely 
different in each case. 

In the United States the description by Montesquieu 
of a phase in British constitutional development, when 
the separation of organs was being insisted upon as a step 
towards democratic government, was seized upon as if it 
were an immutable principle of politics.^ It was not 
realized that, when the right to democratic government 
was attained, a complete separation of Ehcecutive and Legis- 
lature was no longer an essential to freedom and tiliat 
collaboration between Executive and Legislature might 
well follow by way of an improvement in the relations of 
the organs of government. 

In France the statesmen of the Revolution used the 
doctrine to support the principle of the inomunity of the 
Ehcecutive from control by the Judiciary, while, in ^e 
United States, it was made the basis of absolute separation 
of the Executive and Legislature, as well as of the inde- 
pendence of the Judiciary. “ The very same doctrine 
which in America secures the independence of the Judiciary 
from the Executive is used in France to secure the inde- 
pendence of the Executive, nominally as against the Judi- 
ciary, but really as against the public, for the agents of the 
Executive thereby escape direct liability to the citizen, 

^ “ TraiW de Droit Constitutionnel,” loth eH., pp, 516, 519- 
* Cf. Pollard, ** Evolution of Parliament/' p. 24. 
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being Aemselves, through their special Courts, the judges 
not only of the facts of a case, but also the interpreters of 
the law to be ^plied." ^ It should be remembered in this 
connection that some French lawyers regard the Judiciary 
and the administrative officers merely as agents the 
“ representative organs.*' • 

the un[compromising manner in which the principle of 
complete “separation of powers’* (or rather division of 
functions) was adopted in some of the States of America 
is exemplified by the Massachusetts declaration of rights : 
“ In the Government of this Commonwealth the l^shitive 
department shall never exercise the executive and judicial 
powers or either of them ; the executive shall never exercise 
the legislative and judicial powers or either of them ; the 
judici^ shall never exercise the executive and l^islative 
powers or either of them : to the end that it may be a 
government of laws and not of men.** 

Gonelniioiil— The remarks, made above, on the history 
of the doctrine of the separation of powers renders more 
easy a continuation of a summary regarding the separation 
of organs and the division of functions in the British Con- 
stitution, leading to the question of the interrelations of the 
organs. 

• S^MUStton Organ — ^The incomplete separation be- 

tween organs, the '* overlapping *’ of personnel, does not 
al necessity infringe the proper conclusions to be deduced 
from Montesquieu's doctrine, provided that the extent of 
the overlapping is not too great. In the case of the Legis- 
lature and the Judiciary, where members of the final Court 
of ^peal for Great Britain are also members of the Upper 
House of the Legi^ture, the overlapping is small ; *od, 

' Bryce, “ Modem Democracies/’ vol. ii, p. txi. ^ 

•Cf. Duguit, op- dt., pp. 536, 541, and i^mein, Droit Constitu' 
tkmiiel/’ 5th ed., p, 436. That muttiuu checking and collaboration 
organs is well uxiamtood in France at the present day may be learnt from me 
latter work, pp. 405*28. The French jurists have produced a large hteratum, 
and maintiin a lively contioverayp on the question of the separation ' 

The most authoritative arguments appear in the works of Duguit, fcsm » 
Jise, Beithdlemy, Haurion, Artur, Auooc, and Lafitri^. 
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morraver, the exercise by the members of their two different 
types of function is entirely distinct. Although, on otber 
^unds, there is. somediing to be said for complete separa* 
tion, it is genersdly acknowledged that the Upper House 
gains signal advantages by the presence in tiieir body of 
the " Law Lords.” 

There is another case of overlapping of personnel, which 
is due rather to fusion than to incomplete sepiu^tion, namely, 
that involved in the Parliamentary Executive. In nearly 
all modem Constitutions, except those of the United States 
of America and Switzerland, a system which provides for 
easy collaboration between the Executive and the L^s* 
tature is adopted and approved. In the British Constitu- 
tion there are statutes which aim at keeping the numbers 
of members of the Executive in the Legislature within 
limits ; but they were framed when constitutional problems 
were entirely different to those of to-day, and are almost 
anachronisms. Any excessive influence of the Executive 
over the Legislature will nowadays be restrained rather by 
the increased application of checks than by the reduction 
in the extent of overlapping of personnel. 

Dlvfadon of Fnneflons — ^Many of the instances, which 
have been observed in the chapters on functions, of organs 
exercisii^ functions which do not conform to their nature 
have the justification of being either harmless survivals or 
necessary results of a more intricate form of civilization, 
involving a more specialized process of government. There 
are others, which are capable of no further explanation than 
that they are practically convenient. 

(i) Of the harmless survivals there have been noticed 
certain legislative functions retained by the Executive ; 
( 2 ) of the necessary results of complexity and specialha- 
tion in government are the functions of delegated 1^^ 
lation or of acting in a judicial capacity, conferred by the 
L^islature on the Executive’s Departments ; ^ (3) of the 
instances of practical convenience are the functions of ad- 
ministrating estates, winding-up companies and the like, 
exercised by the Judiciary. The first and third do not 
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disturb the equipoise of government, but the second has 
called for increased application of checks and controls by 
the Legislature and the Judiciary, so that the Executive 
may not upset the balance, and induce arbitrary methqds 
of government. , . * 

In this last-mentioned respect the proper principles to 
be inferred from the doctrine of the separation of powers 
may provide the means of detecting dangerous constitu- 
tional developments. It cannot be said that the Judiciary, 
although having powers of issuing subordinate legislation, 
legislate and judge on the same plane. The Judiciary in 
deciding cases is dealing in substantive law, whereas in 
issuing subordinate legislation it is dealing in matters of 
procedure, or adjective law. But the Executive, under 
recent legislation, frequently has to act in an executive 
and judicial, and sometimes even legislative, capacity in 
respect of the very same subject. These remarks apply 
especially to the system of ^e issue of “Provisional” 
Orders by Departments of the Executive, which are in 
some cases provisional only by analogy, since the con- 
firmation of them can be effected by the Department 
itself. The Department is responsible, as part of the Ex- 
ecutive, for the administration of the Act under which the 
Order is made. It has next the responsibility of acting 
in a judicial capacity in holding local inquiries and deciding 
between the conflicting ai|[uments of the promoters and 
the opponents of a scheme. Finally, it has to act in a 
legislative capacity in issuii^ the Provisioiud Order. 
“ There is thus a conflict of interest and confusion of 
capacity which cannot easily be reconciled .” ' 

An extreme insttmce of tliis treble exercise of functions 
is found in the case of the Minister of Transport. Under 
the L^ht Railways Act, 1896,* promoters of light railways 
could apply to tiie Light Railway Commissioners for the 
issue of a Provisional Order enabling them to construct 

* Sir Lynden Mscattey, in the ” Journnl of Coapsmtiw Legi»l*ti®“> 
3rd series, vol. v, p. 8s, 

*59 & Soviet, c. 48. 
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l^hi laitways. The Board of Trade were empowered to 
confinb these Orders, which upon confirmation were, by 
section lo, to have the same effect as if enacted by Parlia- 
ment. But, now, by tire Railways Act, 1921,1 under various 
provisions of which the Minister of Transport acts in an 
mcecutive or administrative capacity, the promoters are to 
apply to the Minister of Transport, who makes and confirms 
the Orders (section 68 (i)). He acts, therefore, in respect 
of the same matter in an executive capacity, in a judicial 
capacity concerning preliminary inquiries and s^ain in 
hearing promoters and opponents before confirming tte . 
Order, and finally in a legislative capacity in making and 
confirming it. It is proper to add that by section 68 (2) 
the Minister is enabled, if he thinks it desirable, to leave 
the confirmation of any Order to Parliament. 

Express provision is made in some written Constitutions 
of foreign countries to ensure proper division of functions. 
The Constitution of the Republic of Austria, for instance, 
provides (Art. 94) that “ judicial proceedings shall be 
kept separate in all stages from administrative legal pro- 
ceedings." The article adds that “ when an administrative 
authority has to decide upon claims under the Civil Law, 
any person who deems himself injured by the decision may, 
save as otherwise provided by law, seek a remedy s^ainst 
the other party through the ordinary legal channels." 

Cheeks— Where the powers of an organ are so great that 
a disturbance of the balance of government becomes likely, 
it is found to be desirable to apply more stringent checks 
and controls by the other organs. In some of the States 
of America, for instance, the strengthening of the powers 
of the Governor or the ^ecutive was a necessary countw- 
poise to the predominance or arbitrary action of the Legis- 
lature. In France there have been movements that the 
considerable power of the Legislature should be counter- 
balanced by an increased capacity for effectiveness in the 
head of the Ebcecutive. On the other hand, in the United 


* II & 12 Geo. 5, c. 55. 
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^tes 0 $ .^eric4 it has been remarked that “ the system 
of< governmental checks and balances has been destroyed 
by the persistent subordination in the practical wsrkii^ of 
the Government of the L^islature to the Ebcecutive.'’ ^ 

In this country, too, the organ, which has daring, say, 
the last hundred years obtained a notable increase of power 
is tiie Executive. This is due in part, no doabt, to the 
realization, after a period of revolt against an absolute 
Executive, that the Executive in a democratic State may 
act on behalf of the people and not for its own ends, and in 
part to the pressure of social, economic, and international 
affairs, which require direction by an organ fully and suitably 
constructed and equipped for governing. 

The application, therefore, of more stringent checks and 
controls by the other two organs has been invoked. The 
nature of these have been examined in Chapters VI and 
VIII; but it may be well briefly to review their effec- 
tiveness. 

Cheda by Legidafure — ^As an “ Executive-maker ” and 
as an “ Executive-breaker " (especially the former), the 
L^islature’s power of control is largely unimpaired. But 
during the life of a Parliament the Legislature loses much 
of its individuality and becomes to a considerable extent the 
tool of the Executive. The Ebrecutive has gained the main 
initiative in l^islation ; and, even in matters of finance, 
which have been deemed to be under the Legislature’s 
particular control, both estimate and expenditure in some 
d^ee escape scrutiny and check. 

. ' Beck, ** The Constitution of the United States.” This opinion was 
expressed in 1924. But, only so lately as 1885, the late President Wilson, 
before he suspected, it seems, that be was a potential President, observed 
('^Congressional Government,” 12th ed., p- 51) that "from whatever point 
we view the relations of the Executive and the Legislature [in the United 
States of America], it is evident that the power of the latter has steadily in- 
creased at the expense of the prerogatives of the former and that the degree 
in which the one of these great branches of government is balanced against 
the odler is a very insigxuficant degree indeed.” The fact that these two 
opixising views could be expressed within half a century by responsible and 
well-instructed observers is a commentary on the extent to which the working 
of the United States Constitution depends on the personal influence of the 
head of the Executive. 
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Thoiigh the system of a Parliamentary Eicecutive may 
involve tise in some loss of independence and 

effectiveness during the course of Parliaments, it avoids the 
necessity of the excessively stringent checks which obtain 
between Executive and Legislature in the Presidential or 
American system. Generally speaking, the greater the 
separation between the organs, whose activities are inter- 
connected, the more radical in their effects are the checks 
and controls required. A President, with a power of veto, 
a Senate with a power of disallowing treaties or disapproving 
public service appointments or a Legislature with a power 
to refuse money requested by an Executive, may cause 
deadlocks or dislocations, which would seldom occur in 
Constitutions with Parliamentary Executives. 

Cheeks by Judielaiy — ^The checks on the Executive which 
are applied through the Judiciary in the British Constitution 
are effective in operation and wide in scope. But there are 
openings left to the Executive to escape control which might 
well be closed. These exist in some cases as a result of the 
powerful influence which the Executive exerts over the 
Legislature during the course of a Parliament, enabling it 
to obtain legislative sanction to uncontrolled administra- 
tion. In many recent statutes it is provided that the 
delegated legislation issued by the Elxecutive shall have 
effect, as if enacted in the enabling; statute, with the result 
that any check on the validity of the legislation through 
the Judiciary is excluded. Again, there are cases where the 
delegated legislation is to be confirmed by the Legislature, 
which is not so well equipped as the Judiciary to detect 
excess of powers. Before confirmation there is, as the law 
stwds at present, no opportunity for the judiciary to 
declare the proposed delegated legislation invalid ; and after 
confirmation (possibly a somewhat summary affair), it is 
legislation proper; and the Judiciary cannot call it in 
question. The ^plicability of the prerogative writs, pro- 
hibition, certiorari, and mandamus, does not extend to deal 
with every loophole. 

Indepmdoice — But there are spheres of action in which 
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oi^^ans must of necessity be left independent of checks or 
controls. The Executive, if it claims that the disclosure 
of documents or information to the Legislature would be 
prejudicial to the safety or interest of the State, and if it 
retains the confidence of the I/egislature, is not bound to dis- 
close them. Similar principles apply in case of the claim to 
disclosure of documents or information before the Judiciary. 
And the Judiciary will not inquire into the propriety of sub- 
ordinate legislation or acts done thereunder with the view 
of determining their validity, if the Executive is authorized 
to legislate or act for the safety of the State and alleges that 
particidar l^islation or a particular act is necessary to ^at 
end, unless the allegation is palpably untenable. This posi- 
tion is analogous to that which until recently obtained in 
France, where the doctrine was accepted that, in matters of 
high policy {acte de goiwernement), the Executive had a dis- 
cretionary authority which could not be controlled by the 
Judiciary.^ So, too, technical contraventions of the law 
of the land by members or officers of the Legislature in 
matters relating to that organ’s internal proceedings and 
the enforcement of discipline necessary to the exercise of its 
functions cannot be checked through the Judiciary. 

The most essential requirement of independence is in 
respect of the Judiciary. The Judiciary is now free from 
all control by the Executive in the exercise of its functions, 
although the judges are appointed by the Executive. The 
appointments to judicial' offices are increasingly remote 
from considerations of party politics; and, even if the 
tradition of appointment of politicians to high judicial 
office were cited to the contrary, there is no question of 
judges, once appointed, being influenced by the Executive. 

Just, however, as opportunity for collaboration between 
Executive and Legislature is required, so there must be 
some provision for contact and co-ordination between the 
Executive and the Judiciary. This provision in the British 
Constitution is, at the present time, effected in part through 


* O’. Dicey, “ Law of the Conititation,** 8th ed., p. 366. 
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the agency of the Lord Chancellor, who is a member of both 
organs, and in part through the a^inistration of a Depart* 
ment of the Ejcecutive, the Home Office. In other Con- 
stitutions the necessary link is provided by a Ministry of 
Justice. 

The Publie as an Organ — In countries where the Re- 
ferendum and the Initiative (in legislation) have been 
introduced, the people fake a direct part in the govern- 
mental system, and are, to all intents, an organ of govern- 
ment, though oidy exercising their powers occasionally.^ 

Two hundred years ^o in this country those of the 
people possessing the franchise merely influenced the L^is- 
lature by the castit^ of their votes. Nowadays the enlarged 
electorate also exerts a constant influence on both the &c- 
ecutive and the Legislature through public opinion. If a 
Bill is introduced into a House of the L^islature and public 
opinion condemns it, it is probable that the Bill will soon 
be abandoned. The Legislature, too, in conferring on the 
Executive powers of issuii^ delegated legislation provides 
in many cases that the purport of the legislation shall be 
advertised, so as to enable the public to protest s^^ainst it 
before its issue, if so minded. In such ways as these the 
people are coming more directly to influence the machinery 
of government. And, as Lord Bryce has suggested, prac- 
tical mastery ripens into legal authority. 

^ “ Direct Government,” as it is sometimes described. 




APPENDICES 


[The specimens of Provisional Order G>nfirmation Acts 
(scheduling Provisional Orders) and of various classes of 
subordinate legislation, in Appendices I and 11, are chosen 
largely with a view to their brevity. They illustrate rather 
the form than the substance, and must not, therefore, be 
regarded as indicative of the importance of the contents 
of these methods of legislation. Their character and bulk 
may be appreciated by reference to the annual volumes of 
Local Acts and Statutory Rules and Orders, published by 
authority.] 
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Specimens of Provisional Order Confirmation 
Acts (Scheduling Provisional Orders) 

SPECIMEN A 

(An Act scheduling a Provisional Order of local character) 

12 & 13 Geo. 5, ch. xl. 

An Act to confirm certain Provisional Orders of the 
Minister of Health relating to Derby Ellesmere Port 
AND Whitby Newark Oldham and the Rhymney Valley 
Sewerage Board [20th July 1922]. 

Whereas the Minister of Health has made the Provisional 
Orders set forth in the schedule hereto under the provisions of 38* 39' 
the Public Health Act 1875 : 

And whereas it is requisite that the said Orders should be con- 
firmed by Parliament : \ 

Be it therefore enacted by the King's most Excellent Majesty 
by and with the advice and consent of the Lords Spiritual and 
Temporal and Commons in this present Parliament assembled 
and by the authority of the same as follows : — 

1. The Orders set out in the schedule hereto shall be and theordeni 
same are hereby confirmed and all the provisions thereof shall 
have full validity and force. 

2. This Act may be cited as the Ministry of Health Provisional Short U; 
Orders Confirmation (No. 3) Act 1922. 

SCHEDULE 
Borough of Derby 

Provisional Order for altering or amending the Derby Corporation Act 19x3 

Whereas the Borough of Derby (hereinafter referred to Derby c 
*' the Borough V) is an urban sanitary district of which the Mayor 
Aldennen and Burgesses acting by the Council (hereinafter referred 
to as " the Corporation ") a^e the local authority and the un- 
repealed provisions of the Derby Corporation Act 1913 (herein- 
after referred to as " ^e Local Act ") are in force in the Borough ; 

tgi 
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And whereas by Section lox of the Local Act provision is 
made empowering the Corporation to make charges for the use 
of portions of their recreation grounds set apart for the purposes 
of games or recreations and for the admission of the public thereto 
wMe set apart ; 

And wWeas the Co^ration have under the provisions of 
Section 95 of the Public Health Acts Amendment Act 1907 
appropriated for the ^purposes of public walks and pleasure 
pounds the land described in the Schedule hereto (which land 
is hereinafter referred to as ** the Recreation Ground *’) ; 

And whereas the’ Corporatiion have made application to the 
Minister of Health for the issue of a Provisional Order to alter or 
amend the Local Act in the manner hereinafter set forth : 

Now therefore the Minister of Health in pursuance of the 
powers given to him by Section 303 of the Public Health Act 1875 
and of £dl other powers enabling him in that behalf hereby orders 
that from and after the date of the Act of Parliament confumiing 
this Order the Local Act shall be altered and amended so that the 
following provisions shall take effect that is to say : — 

Power to I. Subject to any covenant or condition in any lease con- 
JSrt veyance or agreement relating to the Recreation Ground the 

ramiukm Corporation may — 

SrawBdl ftc. 

(a) at any time set apart any part or parts of the Recreation 
Ground and may adapt the same for the purpose of any 
game recreation contest match or pastime ; 

(b) for any such purpose let the same on lease or otherwise 
to any club or person ; 

(c) make or authorise any such club or person to make reason- 
able charges for the use of or access to any part so set 
apart ; 

(d) provide erect manage maintain remove or let to any 

> dub or person or agree with any dub or person for the 

provision erection management maintenance or removal 
of any pavilions buildings works and convenient on the 
Recreation Ground or in connection therewith and charge 
or authorise any dub or person to charge for admission 
thereto or in respect of the use thereof ; and 

, (e) exclude the public from the parts of the Recreation Ground 

so set apart and from such pavilions buildings works and 
conveniences. 

Af^tion 2. Subject to the provisions of this Order the Recreation 
Ground shall be deemed to be a pleasure ground purchased by 
ASrthe Corporation under the provisions of Section 164 of the Pubhc 
H«dth Act 1875. 

Shorttitie. 3. This Order may be Cited as the Derby Order X92 2. 
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Tm SCHEDULE 

All that piece of land situate in the Parish of Sinfin Moor in 
the County of Derby and containing 44*5 acres or thereabouts 
which is bounded on the north-east bv a line parallel with and 
40 yards distant from the south-west side of Osmaston Paric Road 
on the north-west by the Osmaston Park Road Recreation Ground 
on the south-west partly by the north-eastern boundaries of 
enclosures numbered 5 and xa on the f/vfth Ordnance Map 
(1914 Edition) of the Parish of Sindn Moor partly by Moor Lane 
partly by the northern boundary of enclosure numbered 20 on 
the said Ordnance Map and partly by a line drawn in continuation 
of the smd boundary across enclosure numbered 22 on the said 
map and on the south-east by the boundary between the Urban 
District of Alvaston and Boulton and the Parish of Sinhn Moor 
4 except the site of a proposed new road 52 feet in width from 
Osmaston Park Road across enclosure numbered 8 on the said 
map and a building depth of 50 yards on the south-east side of 
such proposed new road. 

Given under the Official Seal of the Minister of Health this 
Fifth day of April One thousand nine hundred and twenty- 
two, 

(l.s.) F. L. Turner 

Assistant Secretary Ministry of Health. 


SPECIMEN B 

(An Act scheduling a Provisional Order of ^neral character) 

12 Geo. 5, ch. iv. 

An Act to confirm a Provisional Order made by one of 
His Majesty’s Principal Secretaries of State under 
THE Provisional Order (Marriages) Act 1905 [12th April 
1922]. 

Whereas the Right Honourable Edward Shortt one of His 
Majesty’s Principal Secretaries of State made the Provisional 
Order set out in the schedule h^eunto annexed under the pro- 5 Sdw. r. 
visions of the Provisional Order (Marriages) Act 1905 : 

And whereas it is requisite that the said Order should be 
confirmed by Parliament : 

Be it Itoefore enacted by the King’s most Excellent Majesty 
by and with the advice and consent of the Lords Spiritual and 
Temporal and Commons in this present Parliament assembled 
and by the authority of the same as follows 
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I. The Order as set out in the aehedule hereunto annexed is 
hereby conirmed. 

Short title. ?* Act may be cited as the Provisional Order (Marriages) 
Ccmfirmation Act 1922. 


SCH^IDULE 

Whereas power is given to a Secretary of State by the Pro- 
visional Order (Mairiages) Act 1905 in the case of marriages 
solemnixed in England which appear to him to be invalid or of 
doubtful validity by reason ol some informality to make a Pro- 
visional Order for the purpose of removing the invalidity or 
doubt: 

And whereas certain marriages have been solemnised in the 
parish church of St. Biatthew and the Chapel at Oxhey in the 
county of Hertford between the fifth day of January one thousand 
nine hundred and eighteen and the thirty-first day of December 
one thousand nine hundred and twenty without the due publi- 
cation of banns or the production of a licence as required by the 
provisions of the Marriage Act 1823 : 

And whereas it is expedient to remove all doubts touching 
the validity of the marriages so solemnized : 

Now therefore I the P^ht Honourable Edward Shortt one of 
His Majesty's Principal Se^etaries of State in pursuance of the 
powers conferred on me by the said Provisional Order (Marriages) 
Act 1905 do hereby order that on and after the date of the Act of 
Parliament confirming this Order the following provisions shall 
have effect : — 

1. All marriages solemnized without due publication of banns 
or licence as required by the Marriage Act 1823 between the fifth 
day of January one thousand nine hundred and eighteen and the 
thirty-first day of December one thousand nine hundred and 
twenty in the parish church of St. Matthew and the Chapel at 
Oxhey in the county of Hertford shall be and shall be deemed 
to have been as valid as if banns of matrimony had been published 
or a licence had been obtained in accordance with the require- 
ments of that Act. 

2. The registers of the marriages so solemnized or copies of 
the registers shall be recdved in all courts as evidence of these 
marriages in the same manner as registers of marriages duly 
solemnized or copies thereof are by law receivable in evidence. 

Given under my hand this twenty-sixth day of July one 
thousand nine hundred and twenty-one. 

E. Shortt. 
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SPECIMEN C 

(An Act scheduling a Provisional Order under the Private Legislation 
Procedure (Scotland) Act 1899) 

13 & 14 Geo. ch. xlix. 

An Act to confirm a Provisional Order under the Private 
Legislation Procedure (Scotland) Act 1899 relating 
TO Fraserburgh Harbour [i8th July 1923]. 

Whereas His Majesty's Secretary for Scotland has made the 
Provisional Order set forth in the schedule hereunto annexed 
under the provisions of the Private Legislation Procedure (Scot- 
land) Act 1899 and it is requisite that the said Order should be^^ ^ 
confirmed by Parliament : vkt. 

Be it therefore enacted by the King's most Excellent Majesty 
by and with the advice and consent of the Lords Spiritual and 
Temporal and Commons in this present Parliament assembled 
and by the authority of the same as follows : — 

X. The Provisional Order contained in the schedule hereunto 
annex^ shall be and the same is hereby confirmed. 

2. This Act may be cited as the Fraserburgh Harbour Order sm 
C onfirmation Act 1923. 


SCHEDULE 
Fraserburgh Harbour 

Provisional Order for enabling the provost magistrates and councillors 
of the burgh of Fraserburgh in the county of Aberdeen to guarantee 
repayment of money lent to the Fraserburgh Harbour Commis- 
sioners by the Treasury and for other purposes. 

Whereas by the Fraserburgh Harbour Act 1878 the then 
existing harbour of Fraserburgh was transferred to the Com- 
missioners incorporated by that Act under the name of the 
Fraserburgh Harbour Commissioners (hereinafter called " the 
Harbour Commissioners ") and the Harbour Commissioners were 
authorised by that Act to construct additional works and further 
powers were conferred upon the Harbour Commissioners by the 
Fraserburgh Harbour Acts 1878 to 1919 : 

And whereas the Harbour Commissioners have been offered 
by the Treasury on ^e recommendation of the Development 
Commissioners a loan of thirty-one thousand two hundred and 
fifty pounds for the ext^ision of the south breakwater of the har- 
bour of Fraserburgh for the purpose of protecting the existing 
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harbours which are at present much exposed to storms and have 
become seriously damaged : 

Aud whereas the terms upon which the said loan has been 
offered provide inter alia for the repayment of half of the principal 
sum to be lent and the payment of the interest on the smd half of 
the principal sum being guaranteed by the provost magistrates 
and counc^ors of the burgh of Fraserburgh (hereinafter referred 
to as the Town Council *') : 

And whereas it is expedient and in the public interest that 
the Town Council should be authorised to give such guarantee 
in respect of such loan and any other loans which the Harbour 
Commissioners may obtain from the Treasury : 

And whereas the purpose aforesaid cannot be effected without 
an Order of the Secretary for Scotland confirmed by Parliament 
under tiie provisions of Private Legislation Procure (Scot- 
land) Act 1899 : 

Now therefore in pursuance of the powers contained in the 
last-mentioned Act the Secretary for Scotland orders as follows : — 
Short and !• This Order may be cited as the Fraserburgh Harbour Order 
jgtective 1923 and this Order and the Fraserburgh Harl^ur Acts 1878 to 
19x9 may be cited together as the Fraserburgh Harbour Acts 1878 
to 1923. 

latoRce- 2. In this Order unless the context otherwise requires — 

titto 

** The Harbour Commissioners means the Fraserburgh Har- 
bour Commissioners ; 

The burgh ” means the burgh of Fraserburgh in the county 
of Atodeen ; 

**The Town Council*' means the provost magistrates and 
councillors of the burgh. 

Teim 3 - (i) power conferred on the Town Council by section 3 
cswcO (Power to Town Council to give guarantee) of the Fraserburgh 
I ng^fuar^ Q^der 1894 and section 17 (Alteration and increase of 

borrowing powers) of the Fraserburgh Harbour Order 1905 of 
j^iboor charging any fund or rate under th^ control for the purpose 
of aiding the Harbour Commissioners in raising a loan or loans 
lum Irom the Public Works Loan Commissioners may be exercised 
ToMmY. by the Town Council for the purpose of aiding the Harbour Com- 
missioners in raising a loan or loans from the Treasury and the 
Town Council may give such aid by guaranteeing the principal 
and interest of the loan or loans. 

(2) The Town Council may grant such guarantee and may 
charge or assign any fund or rate under their control prior to 
the actual advance of such loan or loans or of any instalments 
thereof. 



APPENDIX I 


197 


4. The following sections of the Fraserburgh Harbour Order Appite 
1894 shall extend and apply to the exercise by the Town Council ^ 
of any powers granted by this Order of ^aranteeing a loan orFnsei- 
loans made by the Treasury to the Harbour Commissioners 

the same manner and to the same extent as if the said sections 1894. 
had been re-enacted in this Order and made applicable to a loan 
or loans from the Treasury (that is to say) : — 

«b 

4 But only under special resolution ; 

5 Harbour Commissioners to furnish accounts to 
Town Council ; 

6 Proceedings in case of default ; 

8 Sums paid under guarantee to be repaid ; 

9 Application of money repaid ; 

10 Powers to Town Council to provide sums for 

purpose of guarantee ; 

12 Saving for existing charges ; 

13 Reference of disputes : 

Provided that in the application of the said sections the ex- 
pression the Treasury or their nominees or assignees in right 
of such guarantee shall be substituted for the expression *'the 
Public Works Loan Commissioners " where the same occurs in 
those sections. 

5. Nothing in this Order and no guarantee given thereunder Savins 
by the Town Council shall prejudice any guarantee given by the^^®* 
Town Council to the Public Works Loan Commissioners under the 
authority of the Fraserburgh Harbour Order 1894 and the Fraser- JgSjSSS! 
burgh Harbour Order 1905 or affect the priority of any existing 
charge upon any fund or rate of the burgh for the repayment of 

any loan to those Commissioners. 

6. Any special or other formal resolution passed by the Townt^wohitioD 

Council before the date of the passing of the Act coni^ming this^^^^ 
Order but in other respects in compliance with the requirements sOwtiva 
of this Order and in contemplation of the same being made andS^jiff 
confirmed shall be deemed to be a sufficient resolution for thebSSroW- 
purpose of this Order. StoSS 

7. All costs charges and expenses of and incident to the pre-coittof 
paring for obtaining passing and confirming of this Order oiOsAsc. 
othenrae incurred in reference thereto shall be paid by the Harbour 
Commissioners and if paid out of borrowed mone3rs any lodns 
raised for the purpose shall be paid off out of revenue within five 
years from the date of the passing of the Act confirming this 
Order. 


Section 

Section 

Section 

Section 

Section 

Section 

Section 

Section 
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Specimens of Subordinate “ Legislation ” 

SPECIMEN A 
(A Prockmation) 

The Prohibition of Import (No. 30) Proclamation, 1919, 
Dated March 28, 1919, 

By the King. 

A Proclamation for prohibiting the Importation of certain 
Rouble Notes into the United Kingdom. George R.I. 

Whereas it is desirable to prohibit the importation of certain 
Rouble Notes into the United Kingdom : 

Now. therefore, We have thought fit, by and with the advice 
of Our Privy Council, to issue this Our Royal Proclamation in 
pursuance of Section 43 of the Customs Consolidation Act, 1876. 
and of all other powers enabling Us in that behalf, and We do 
hereby poclaim, direct and ordain as follows : — 

The importation into the United Kingdom of all Rouble Notes 
(oth^ than Rouble Notes issued by the Caisse d'Emission of the 
Provisional Government of Archangel) is hereby prohibited : 

Provided always, and it is hereby d^ared, that this prohibition 
shall not apply to any such Notes which are imported under licence 
given by or on beh^f of Our Treasury and subject to the pro- 
visions and conditions of such licence. 

This Proclamation may be cited as the Prohibition of Import 
(No. 30) Proclamation, 1919. smd shall come into operation from 
the date hereof . 

Given at Our Court at Buckingham Palace, this Twenty-Eighth 
day of March, in the year of our Lord One thousand nine hundred 
and nineteen, and in the Ninth year of Our Reign. 

God save the King. 
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SPECIMEN B 
{An Order in Council^ 

Order in Council (No. 2a) under the Explosives Act, 1875 
(38 & 39 ViCT. C. 17), AMENDING THE ORDER IN COUNCIL 
OF N0VEM^£R 27, 1875 (No. 2), MAKING GENERAL RULBS 
FOR Factories for Explosives other than Gunpowder. 

At the Court of Buckingham Palace, the nth day of October, 

1923 - 

Present, 

.The King's Most Excellent Majesty in Council. 

Whereas by an Order in Council, dated 27th November, 1875, 
it is ordered and prescribed that certain General Rules shall he 
observed in factories for explosives other than gunpowder : 

And whereas by section 83 of the Explosives Act, 1875, His 
Majesty may, by Order in Council, from time to time revoke, add 
to or alter any previous Orders in Council under this Act : 

And whereas the provisions of section x of the Rules Publica- 
tion Act, 1893,^ have been complied with : 

Now, therefore, His Majesty is pleased, by and with the 
advice of His Privy Council, to order and prescribe that the 
said General Rules shall be altered as follows : — 

For Rule ii, the following shall be substituted, namely, 

" (ii) A person under the age of eighteen years shall not 
be employed in or enter any danger building except in the 
presence and under the supervision of some person of the age 
of twenty-one years or upwards, and a person under the age 
of sixteen years, shall not be employed in any such building 
except in some process which has been declared by an Order 
made by the Se^etary of State to be a process which is not 
in itself dangerous and except in the presence and under the 
supervision of some person of the age of twenty-one years 
or upwards." 

M. P. A. Hankey. 


^ 56-7 Viet. c. 66. 
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SPECIMEN C 

{An, Order in Council fixing a date for an Act of Parliament to 
come into operation) 

Order in Council fixing April z, 1923, as the Appointed Dav 
FOR THE CoifllEKCEMENT OF THE IMPORTATION OF AnIMALS 
Act, 1922 (Session 2) (13 Geo. 5, sess. 2 , c. 5). 

At the Court at Buckkigham Palace, the Z2th day of March, 1923. 

Present, 

The King’s Most Excellent Majesty in Council. 

Whereas it is provided by the Importation of Animals Act, 
1922 (Session 2) (hereinafter referred to as the Act), that the 
Act shall come into operation on such date, not later than the 
first day of April, nineteen hundred and twenty-three, as His 
Majesty may by Order in Council appoint : 

Now, therefore. His Majesty is pleased, by and with the 
advice of His Privy Council, to order, and it is hereby ordered, 
as foUows : — 

1. This Order may be cited as the Importation of Animals 
Order, Z923. 

2. The ist day of April, Z923, is hereby fixed as the date on 
which the Act shall come into operation. 

Almeric FitzRoy. 


SPECIMEN D 
{Regulations) 

The Unemployment Insurance (Computation of Periods) 
‘ Regulations, 1923, dated April 10, 1923, made by the 
Minister of Labour under the Unemployment Insurance 
Act, 1923 (13 Geo. 5, c. 2).* 

For the purpose of providing that in computing a continuous 
period of unemployment within the meaning of section five of the 
Unemployment Insurance Act, 1923 (hereinafter referred to as 
” t{he Act ”) a period of consecutive days shall be treated ^ 
exdusive of Sundays, and for the purpose of allowing in certain 
cases an earlier date to be substituted for that prescribed by 
section seven of the Act as the date of the commencement of a 
period of unemployment, the Minister of Labour by virtue of the 
powers conferred on him by the said sections and of all other 

^These Regulatkms although Statutory are ^fovisioiial only. Per- 
manent RegulaSons will be made later. 
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powers enabling him in that behalf hereby makes the following 
Regulations : — 

X. For the purposes of section five of the Act of 1923 a period 
of consecutive days shall be exclusive of Sundays. 

2. If in any case an insured contributor claiming benefit in 
respect of a period of unemplo3rment proves that he was on a 
date earlier than that upon which he m^e application for benefit 
in the prescribed manner in all respects qualified to make the 
claim, and that there was good cause for his failure to make the 
daim on that date, that date shall for the purpose of determining 
the commencement of that period of unemployment be substituted 
for the date on which the insured contributor made application for 
benefit in the prescribed manner. 

3. These Regulations may be cited as the Unemployment 
Insurance (Computation of Periods) Regulations, 1923. 


Signed by Order of the Minister of Labour this tenth day of 
April, 1923. 


H. J. Wilson, 
Secretary of the Ministry 


of Labour. 


SPECIMEN E 
{Regulations) 

Regulations dated February ii, 1922, made by the Minister 
OF Labour under section ii of the Trade Boards Act, 
1909 (9 Edw. 7, c. 22), with respect to the constitution 
of Trade Boards. 

The Minister of Labour, in pursuance of his powers under 
section xi of the Trade Boards Act, 1909, and of any other 
powers him hereunto enabling, is pleased to make the annexed 
Regulation. 

Notwithstanding anything contained in any Regulation with 
respect to the constitution and proceedings of a particular Trade 
Board — 

(a) the seat of an appointed member of any Trade Board 
, which is rendered vacant by effluxion of time under 

the Regulations with respect to the constitution and 
proceedings of the Board shall be temporarily occupied 
by the retiring member until a successor is appointed ; 

(b) the office of Chairman or of Deputy Chairman of any 

Trade Board which is rendered vacant by effluxion of 
time under the Regulations with respect to the con- 
stitution and proceedings of the Board diall be tem- 
porarily occupied by the retiring Chairman or Deputy 
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Chairman, as the case may be, until a successor is 
appointed. 

Given under the Seal of the Minister of Labour this xxth day 
of February in the year One thousand nine hundred and 
twenty-two. 

H. J. Wilson, 

(l.s.) Sectary of the Ministry 

of Labour. 


SPECIMEN F 
{Rules) 

The Rules of the Supreme Court (No. i), 1922. Dated 
February 28, 1922. 

We, the Rule Committee of the Supreme Court, hereby make 
the following Rules : — 


Order XXXVI 

1. Rule 23 of Order XXXVI is hereby amended by striking 
out 

Carnarvon. .Bangor. 

and 

Winchester Southampton. 

Order XXXVII 

2. Rule 41 of Order XXXVII is hereby annulled, and the 
following Rule shall stand in heu thereof, viz. : — 

'*41. The examinations to be taken before the examiners 
of the court shall be distributed among them in rotation by 
such clerk in the ofl&ce of the registrars of the Chancery 
Division as the chief registrar may from time to time 
determine.'* 


Order LI 

3. Rule 9 of Order LI is hereby annulled, and the following 
Rule shall stand in lieu thereof, viz. - 

" 9. The business to be referred to the conveyancing 
counsel of the court shall be distributed among them in 
rotatimi by sudi clerk in the office of the registrars of the 
Qiancery Division as the chief registrar may from time to 
time determine.** 
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Orobk LVin 

4. The following Rule dull be inserted in Order LVIII after Buknvter 

R«le9:- STiU 

** 9A. Appeals from orders in bankruptcy matters made^^^** 
by a County Court shall be heard by a Divisi<mal Court of 
t^t Division of the High Court of which the Judge to 
whom bankruptcy business is for the time being assigned 
is a member.'* 

Order LXIII 

5. The following words shall be inserted in Order LXIll at 
the end of Rule 6 thereof, viz. : — 


" and such days as the Lord ChanceUor, with the con* 
currence of the l^rd Chief Justice, the Master of the Rolls 
and the President of the Probate. Divorce and Admiralty 
Division, shall direct." 


Order LXIV 


6. Rule 11 of Order LXIV is hereby amended by substituting 
" one " for " two " in the two places where two o’clock is referred 
to in that Rule with reference to the service on Saturdays. 

7. These Rules may be cited as the Rules of the Supreme 
Court (No. i). 1922, and the Rules of the Supreme Court, 1883, 
shall have effect as amended by these Rules. 

8. The Rules mentioned in the first column of the Schedule to 
these Rules which came into operation on the dates mentioned 
in the second column of the said Schedule, shall continue in fotce 
till the 15th day of March. 1922, on whicdi day the said Rules 
mentioned in the first column of the said Schedule shall be super- 
seded and replaced by the Rules mentioned in the third column 
of the said Schedule. 

Dated the 28th day of February. 1922. 

Birkenhead, C. 

Trevethin, C.J. 

Stemdale, M.R. 

Henry E. Duke, P. 

R. M, Bray, J. 

Charles H. Sargant, J. 

P. Ogden Lawrence, J. 

A, A, Roche,]. 

T. R. Hughes. 

E. W. Hansell. 

C. H. Morton. 

Rof^ Gregory. 
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SCHEDULE 


ut Column. 

snd Column. 

3rd Column. 

The Rules of the Supreme 
Court (Na 2), zgax. 

The Rules of the Supreme 
Court (No. 3), 1921. 

The Rules of the Supreme 
Court (No. 4), 1921. 

25 th July, 192Z. 

2zst November, 
1921. 

24th November, 
1921. 

Rules X & 6 of the Rules of 
the Supreme Court (No. i), 
1922. 

Rules 2 3 & 4 of the Rules of 
the Supreme Court (No. i), 
1922. 

Rule 5 of the Rules of the 
Supreme Court (No. i), 
1922. 


SPECIMEN G 
(Rules) 

Rule, dated April 13, 1923, made by the Secretary of State 

UNDER SECTION 2 (l) OF THE ANTHRAX PREVENTION AcT, 
1919 (9 & 10 Geo. 5, c. 23), PROVIDING for the Payment of 
* Fees in respect of the Disinfection of Infected Goods. 

In pursuance of sub-section (i) of section 2 of the Anthrax 
Prevention Act, 1919, I hereby make the following Rule : — 

The fee payable by importers of infected goods in respect of 
the disinfection thereof at the Government Wool Disinfecting 
Station (Home Office), Liverpool, shall as from zst May, 1923 
and thereafter until further Order be in accordance with the 
following scale : 

Material losing during the process of disinfection 20 per cent, 
or less of its weight : i$d. per lb. of material calculated on the 
weight of the material before disinfection. 

Material losing during the process of disinfection more than 
20 per cent, and up to 35 per cent, of its weight : i Jd. per lb. of 
material calculated on the weight of the material before disinfection. 

Material losing during the process of disinfection more than 
35 per cent, of its weight : id. per lb. of material calculated on 
&e weight of the material before disinfection. 

W. C. Bridgeman, 

One of His Majesty's Principal 
Secretaries of State. 

Home Office, Whitehall, 

13th April, 1923, 
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SPECIMEN H 

(An Order — kgisloHve in character) 

The Importation of Plumage (No. 2} Order, 1922. Dated 

June 12, 1922. 

The Board of Trade in pursuance of the powers conferred upon 
them by Section 2 Sub-section (3) of the Importation of Plumage 
(Prohibition) Act, 1921 (ii Sc 12 Geo. 5. c. 16), and of all other 
powers enabling them in that behalf, having taken into considera- 
tion recommendations made in the matter by the Advisory Com- 
mittee appointed under Section 3 of the said Act, hereby make 
the following Order : — 

1. This Order may be cited as the Importation of Plumage 
(No. 2) Order, 1922. 

2. There shall be added to the Schedule to the said Act the 
names of the following birds : — 

Common Jay (Garrulus Glandarius) Order Passeriformes, 
Common Magpie (Pica Pica) . . Order Passeriformes, 

Common Starling (Sturnns Vulgaris) Order Passeriformes, 
Java Sparrow (Munia Oryzivora) . Order Passeriformes, 
West African Ring-necked Parr^^keet 

(Palaomis Docilis) . . . Order PsiUaciformes. 

Chinese Bustard (Otis Tarda Dybouh 

skyi) . . . . . Order Charadriiformes, 

Green (or Japanese) Pheasant (Phasi- 

anus Versicolor) . . . . Order Galliformes, 

Copper Pheasant (Phasianus Soem- 

merringi) Order Galliformes. 

Golden Pheasant (Chrysolophus Pic- 

tus) Order Galliformes. 

Dated this 12th day of June, 1922. 

S. J. Chapman, 

A Secretary, Board of Trade. 

SPECIMEN I 

(An Order — procedural in character) 

The Coroners Inquisition Order, 1923, dated November 12, 
1923, providing for Infanticide in form of Inquisition. 

George Viscount Cave, Lord High Chancellor of Great 
Bntaln, in pursuance of sub-section (2) of section i8 of the Coroners 
Act, 1887 (50 & 51 Viet. c. 71), do hereby order as fcdlovrs 
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1. There shall be inserted iii paragraph (<;) of the Form of 
.^quisition ccmtained in the Schedule to the Order of the Lord 
Chancellor dated the 12th day of June, 19x6 (S.R. St O., 1916, 

374)# ^ter the words '* Or» do further say that the said £.P. 
on the said day of , 191 , in the 

County of unlawfully killed the said C.D.'* 

the following words : — 

Or, do further say that the said E.F. on the 
day of 192 , in the County of 

by the unlawful and wilful act (or omission) aforesaid 
caused the death of her newly-bom child, but at the time 
of ^e act (or omission) she had not fully recovered from 
the effect of giving birth to such child and by reason thereof 
the balance of her mind was then disturbed and that she 
was guilty of infanticide.** 

2. This Order may be cited as the Coroners Inquisition Order, 
1923, and shall be read and construed with the said Order dated 
the i2th day of June, 1916, which shall have effect as amended 
by this Order. 

Dated this 12th day of November, 1923. 

Cave, C. 


SPECIMEN J 

{An Order — executive in character) 

Order of the Board of Trade, dated January 9, 1922, under 

SECTION 7 OF THE GaS REGULATION ACT, I920 (lO & II 

Geo. 5, c. 28), prescribing the Rate of Contribution 

TO THE Gas fund for the year 1922. 

In pursuance of the powers conferred upon them by section 7 
of the Gas Regulation Act. 1920, the Board of Trside hereby 
prescribe that : — 

1. The rate of contribution to the Gas Fund for the year 19^2 
shall be three shillings for each million cubic feet of gas sold during 
the year 1921. 

2. Such contribution shall, on or before the xst April, 1922, be 
paid to the Board of Trade at Great George Street, London, 
S.W.i, by any Gas Undertakers with respect to whom an order 
under the said Act shall have been made, by cheque made payable 
to the " Assistant Secretary for Finance, Board of Trade,** and 
crossed ** Gas Fund Account.** 

Dated the 9th day of January, 1922. 

H. A. Payne, 

A Secretary to the Board of Trade. 
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SPECIMEN K 

(An Order — executive in character) 

The Census of Production (1925) Order, 1923, dated De- 
cember z8, 1923. MADE BY THE BoARD OF TrADE, DETER- 
MINING THAT A Census OF Production shall be taken in 

THE YEAR I925. 

Whereas by section i subsection (2) of the Census of Pro- 
duction Act, 1917,^ it is provided that a Census shall be taken in 
any year which is fixed for the purpose by an Order made by the 
Board of Trade and laid before Parliament : Provided that there 
is at least a year's interval between the date on which the Order 
is made by the Board of Trade and the commencement of the 
year in which the Census is to be taken. 

Now, therefore, the Board of Trade in pursuance of the powers 
conferred upon them' by the said section i sub-section (2) of the 
Census of il^oduction Act, 1917, and of all other powers enabling 
them in that behalf, hereby make the following Order. 

1. A Census of Production shall be taken in the year 1925 in 
respect of production in the year 1924. 

2. This Onder may be cited as The Census of Production (1925) 
Order. 1923. 

Dated the i8th day of December, 1923. 

S. J. Chapman, 

A Secretary to the Board of Trade. 

* 7-8 Geo. 5, c. 2. 
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Specimens of Estimates and Appropriation Accounts 

SPECIMEN A 

(Estimates, Civil Services (tg22*2^) Class II, Vote 6) 

Foreign Office 

I. ESTIMATE of the Amount required in the Year ending 
3^1 March 1923 to pay the Salaries and Expenses of the 
Department of His Majesty's Secretary of State for 
Foreign Affairs, including the News Department. 

Two Hundred and Forty-four Thousand Six Hundred and 
Seventy-nine Pounds. 

II. Subheads under which this Vote will be accounted for 
by the Foreign Office. 



1999-23* 

Z 99 X- 22 . 

Increase. 

Decrease. 

A. — Salaries, Wages, and Allowances 

£ 

sSj.S'iS 

£ „ 
314.308 

£ 

£ 

s 6,745 

B. — Messengers^ Salaries . 

14,916 

18,269 

— 

3.353 

C. — Ditto Traveling Expenses 

22,500 

3o»ooo 

— 

7,500 

D. — Incidental Expenses . 

3,690 

4.357 

— 

667 

£. — ^News Department: Expenses . 

2,900 

4.150 

— 

1,250 

Gross Total . £ 

33*>569 

371,084 

— 

39,515 

Deduct — 

F. — Appropriations in Aid 

86,890 

100,350 

13,460 

— 

Nbt Total . £ 

244,679 

870 , 734 * 

13.460 

39.515 


Net Dbcrkasb 


£ 

1 Total oriciDal Net EttioMtc.. 1911-93 . MtSeo 

Add^rmnnin from Nai^ Satimatea 32 dH 

SnpptenraatarF Eatimato <H.C. 1 of igaa) 90.000 

^970.7S4 

Boe 
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x9aa-«3. igii’ta. 

The total expenditure in connection with this Seivice 
IB egtimated ag follows;— I £ 

Gross Estimate above 53X)5d9 371*084 

Estimated amounts included In other Estimates in 
connection with this Service : — 

Office Accommodation (Buildings, Furniture, 

Fuel and Light, etc.), Clase L, 10 . *1 22,735 * 5 . 7®5 

Rates, Class L, 13 | 7,300 9,000 

Stationery and Printing, Class II., 31 | 

Printing ... . . . ! 30,000 23,700 

Stationery and Office Supplies . . 19,000 32,300 

Superannuation, etc.. Class VI., x . . 11,480 11,525 

Post Office, Revenue Departments, No. 3 . 13,150 20,1x0 

Total Expbnditurb . £| 435*234 493*484 

The receipts in connection with ihis Service are esti- 
mated as follows : — 

Appropriations in Aid above . . £i 86,890 100,350 

Note.— Provision is made for Fordgn Telegrams under Class V., i, Sub- 
head KK. 

Provision is made for expenditure in connection with the News 


Department as follows 

Foreign Office, Class II., 6, Subhead A . . £8,396 

I* *f Subhead £ • . 2,900 

Diplomaric and Consular Services, Class V., Sub- 
nead K 17,938 


HI. Dxtaxls of trs Forsooing. 


A.— SALARIES, WAGES, AND ALLOWANCES! 1922-23. 1921-22. 
Numbers. 


1921 1922 
-22. -23. 

£ £ 

I Secretary of State (5,000!. inclusive) 5,000 5,000 

1 Under-Secretary of State . (3*000!.; 3,000 3,000 

/ Ditto ditto . (XiSOoL fM/uiiv#] 1,500 1,500 

Assistant ditto. . .(2,200!., 2,200 2,200 

I Ditto ditto (Prindpal Assistant Secretary) 

(x,2oo!.-xoo!.-x^oo!.) 1,325 1,200 


[Then follow further details of Subhead A, and details of Subheads B, C, 
D, E, and F.] 


*4 
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SPECIMEN B 

{AppropriiUion Accounis, Civil Services, 1922-23, Class II, Vote 6) 
Foreign Office . 

ACCOUNT of the Sum Expended, in the Year ended 31 March 
1923. compared with the Sum Grahted. for the Salaries and 
Expenses of the Department of His ^jesty’s Secretary 
OF State for Foreign Affairs, including the News De- 
partment. 


Service. 

Oraiit. 

Expeoditure. 

Bxpeodtture Compered 
with Grent. 

Leu then 
Granted. 

More than 
Granted. 

£ 

£ 

£ *■ 

£ i- 

£*■ d. 

A — Salaries, Wa?es, and 
Allowances . 

*87,563 

263,641 7 6 

23,921 X2 6 


Bi— Messengers* Salaries 

14,916 

13,770 8 9 

1,145 ** 3 

— 

C.—Messeneers* Travel- 
ling Expenses 

22,^00 

22,123 6 9 

3^6 13 3 


D. — Incidental Expenses . 

3,^ 

**77* 5 2 

X.918 14 10 

— 

E. — News Department 
Expenses 

2, goo 

2,087 9 10 

8X2 to 2 

— 

EE..~Losses . 


40 12 6 

— 

40 12 6 

Oaoss Total £ 

33 Ii 569 

303.434 30 6 

*8,175 3 - 

\ 

40 12 6 
/ 

Deimt^ 


RMUrad. 

y 

Surplus of Oross Esti- 
mate over Expenditure. 
;ffa8,X34 9 6 

Surplus of Appropria- 
tions in Aid realized. 

P^-^Appropriations in Aid 

86,890 

XM.349 *0 7 

£37,459 W> 7 

Nit Total £ 

344.679 

*89,084 xg XI 

Total Surplus to be 
surrendered. 



£55*594^ 

- I 


Explanation of the Causes of Variation between expendi- 
ture AMD Grant 

A. — Savings through reduction of the rate of bonus ( 4 . 3 ^*) 
and dday in filling permanent ai^intments (3,700/.) ; reduction 

in the temporary staff, and in thdr salaries consequent pn the lau 
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in the coat of living — Foreign Ofiice (7,8oo^)» Passport Offices 
(9,500/.). Savings reduced by the sals^ of &e Finance Officer 
widch was not provided for (1,400/.). 

B. — Saving through reduction in the rate of bonus (120/.). 
on the provision for temporary Home Service Messengers (900/.), 
and through delayed appointments (120/.). 

C. — The estimate can be only approximate. 

D. — ^An accurate estimate during the transition to normal 
circumstances is impossible. Economies have been effected mainly 
in expenditure on newspapers (370/.), uniforms for office servants 
(320/.), translations (120/.), and miscellaneous services (500/.) ; and 
the hire of a motor for night staff came to an end early in the year 

(330/.). 

E. — Expenditure is largely governed by circumstances. 
Economies have been effected in connection with Press articles 
(190/.), purchase and distribution of newspapers (460/.), and mis- 
cellaneous services (120/.). The estimate has been reduced in the 
next year. 

EE. — Cancelled passport stamps to the face value of 40/. 
125 . 6d. which were originally paid for, and should have been 
returned to the Inland Revenue to be replaced by fresh stamps, 
were lost. As the Inland Revenue were unable to replace them 
without the production of the cancelled stamps, the amount has 
been charged to the Vote as a loss in order to clear the account, 
although no actual loss to public funds has occurred. (S/18868.) 

F. — Appropriations in Aid : — Estimated. Realiaed. 

"T" £ s. d. 

Passport fees 85,000 ^1x2,688 13 10 

Refund (^salsries of ofiiceiB seconded to the 

Lea^e of Nations .... 1,840 1,660 x6 9 

News Department 50 — 

£86,8go H 4.349 10 7 


Extra Remuneration (exceeding 50/.) 

From the Vote for Imperial War Museum an Establishment 
and Accounts Officer (400/.-500/.) received 75/. for services ren- 
dered to that department. 

From the Vote for Diplomatic and Consular Services a Senior 
Establishment and Accounts Officer (550-700/,) received a gratuity 
of 80/. for services at the Washington Disarmament Conference. 


^ Surplus due to increased demand for passports. 
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The accounts of other departments include approximat^y 
for salaries of staff lent to this department. 

F. G. A. Butler. 

Accounting OfGicer. 

Foreign Office. 

19 November 1923. 

I have examined the above Account in accordance with the 
provisions of the Exch^uer and Audit Departments Act. 1921. 
I have obtained all the information and explanations that I have 
required, and I certify, as the result of my audit, that in my opinion 
the above Account is correct. 

Malcolm G. Ramsay. 

Comptroller and Auditor-General. 




APPENDIX IV 

The Church of England and the Constitution 

It is desirable to include a short reference to the position of 
the Church of England in the Constitution. 

The Crown, in a peculiar sense, stands at the head of the 
Church of England. The Crown is supreme governor over all 
persons and in all causes ecclesiastical, possessing a visitatorial 
and corrective jurisdiction. The Crown is the fountain of justice 
in ecclesiastical causes, the Privy Council, through its Judicial 
Committee, acting as court of appeal in these matters. 

Until very recently the legislative capacity of the Church of 
England and its relation to that of the State Legislature was 
ill-deiined or, at least, a matter of controversy. But now by a 
species of compromise the position has been made comparatively 
clear by the provisions of the Church of England Assembly 
(Powers) Act, 1919.^ 

Measures relating to any matter concerning the Church of 
England (including measures effecting the amendment or repeal 
of any Act of Parliament, except certain provisions of the Act), 
when passed by the Church Assembly, are to be sent through a 
legislative committee of the Assembly to an ecclesiastical com- 
mittee of Parliament. After any necessary discussion between 
the two committees, the ecclesiastical committee is to report to 
Parliament on any measure ; and, on a resolution being passed 
by each House of Parliament directing that the measure shall be 
presented to His Majesty, it is to be so presented and to have 
the force and effect of an Act of Parliament on the Royal Assent 
being signified in the same manner as to Acts of Parliament, 

^9 & 10 Geo. 5, c. 76. 


ai3 
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xos. 6d. net. Also Fcap. 8vo. 3s. 6d. 
net. 

Inge (W. R.). CHRISTIAN MYSTICISM 
(The Bampton Lectures of 1899). Fifth 
Edition. Cr. 800. 7s. 6d. net. 

Jenks (E.). AN OUTLINE OF ENGLISH 
LOCAL GOVERNMENT. Fifth Edition. 
Cr. 8vo. 5s. net. 

A SHORT HISTORY OF ENGLISH LAW: 
From the Earuest Times to the End 
OP the Year 19x9. 7 hird Edition, 
Revised. Demv 8«o. 12s. fid. net. 

Jones (M. E. Monokton). ANCIENT EGYPT 
FROM THE RECORDS. lUustrated. 
Crown 81*0. 7s. 6d. net, 

Julian (Lady) of Rorwieh. REVELA- 
TIONS OF DIVINE LOVE. Edited by 
Grace Warrack. Eighth Edition. Cr. 
8vo. 5S. net. 

Keats (John). POEMS. Edited, with In- 
troduction and Notes, by E. db Sflin- 
court. With a Frontispiece in Photo- 
gravure. Fourth Edition. Demy 8vo. 
xas. 6d. net. 

Kidd (Benjamin)— 

The Science of Power. ^ (Hin/h Edition). 
Cr. Bvo. 7s. 6d. net. Social Evolutio.v. 
Demy Bvo. 8s. 6d. net. 

Kipling (Rudyard). BARRACK-ROOM 
BALLADS. 233rd Thousand. Cr. 8vo. 
Beckram, 7s. (id. net. A Iso Fcap. Bvo. 
Cloth, 6.S. net: leather, 7s. 6d. net. 

Also a Service Edition. Two Volumes. 
Square Fcap. Bvo. Each 3s. net. 

THE SEVEN SEAS, lyand Thousand. 
Cr. 8i'o. Buckram, Js. (d. net. .'U.so 
Fcap. Bvo. Cloth, (ts. net ; leather, 7s. f)d. net. 
Also a Service Edition. Two Volumes. 


Graham (Harry). THE WORLD WIB LAUGH 
IN: Morf. Dfi*oktmental Dittif.s, 

Illustrated by “ Fisk.” Second Edition, 
Fcap, Bvo. $s.net. 

Grabamo (Kenneth). THE WIND IN 
THE WILLOWS. Fourteenth Edition. Cr. 
8vo. ys. 6d. net. 

Also, Illustrated by Nancy Barnhart. 
Small eto. xos. 6d. net. 

Hadneld (J. A.). PSYCHOLOGY AND 

MORALS t An Analysis of Character. 
Fourth Edition. Cr. 8vo. 6s. net. 

Ball (H. R.). THE ANCIENT HISTORY 
OF THE NEAR EAST FROM THE 
EARLIF.ST TIMES TO THE BATTLE 
OP SALAMIS. Illustrated. Sixth Edi- 
tion, Revised. Demy 8vo. ats. net. 

Hind (A. M.). A CATALOGUE OF REM- 
BRANDT’S ETCHINGS. Iwovols. Ulus- 
traied. Wide Royal Bvo. £1, X5s> ntt. 
Holdswmth (W. 8 .). A HISTORY O? 
ENGLISH LAW. Seven Volumes, Demy 
Sen. Each ajs. imC 


Square Fcap. Bvo. Each 3s. net. 

THE FIVE NATIONS. X3«/* Thousand. 
Cr. Bvo. Buckram, ys. 6d. net. A Isn 
Fcap. Bvo. Cloth, 6s. net ; leather, ys, 6d. net. 
Also a Service Edition. Two V'olumes. 
Smtare Fcap. Bvo. Each 3s. net. 
DEPARTMENTAL DriTIES. xir/A 
Thousand. Cr. Bvo. Buckram, ys. (d. 
net. Also Fcap. Bvo. Cloth, 6s. net; 
leather, ys. 6d. net. 

Also a Service Edition. Two Volumes. 
Square Fcap. 8vo. Each 3s. rut. 

THE YEARS BETWEEN. 95<* Thousand. 
Cr. Bvo. Buckram, ys. (d. net. Fcap. 
Bvo. Cloth, 6s. net; leather, 

Also a Service Edition. Two Volumes, 

^KiPLfSfd "'"•AimfofoGy-TORS 

Third Edition. Fcap. Bro. CMh, 6s. net. 
Leather, ys. 6d. net, on 

TWENTY POEMS FROM RIVARD 
KIPLING. 597 /* Thousand. Fcap. wo. 

u. noL 



Messrs. Methuen’s Fublications 


Lamb (Cbartaa and Mary). THE COM- 
PLETE WORKS. Edited by E- V. 
Lucas. A New and Revised Edition in 
Six Volumes. With Frontispieces. Fcap. 
8«o. 6s. net. 

The ^mumes are 

I. .Miscellaneous Prose, n. Elia and 
THE Last Essays op Elia. hi. 13 ooks 
FOR Children, iv. Plays and Poems. 
V. and VI. Letters. 

Unkestar (Sir Ray).— 

Science from an Easy Chair {Fifteenth 
Edition). Science from an Easy Chair : 
Second Series (Third Edition). Diversions 
of a Naturalist (Third Edition). Great 
AND Small Things. All Illustrated. 
Crown SsD. 7s. 6d. net. Secrets of 
Earth and Sea (Second Edition). Illus- 
trated. Crown 8vo. 8s. 6d. net. 

Lodge (Sir OUver). MAN AND THE 
UNIVERSE. Ninth Edition. Cr. 8vo. 
7 s. 6d. net. 

THE SURVIVAL OF MAN : A Study in 
Unrecognized Human Faculty. Seventh 
Edition. Cr. 8vo. ys. 6d. net. 

RAYMOND REVISED. Cr. 8vo. 6s. net. 
Lorimer (Horma). BY THE WATERS OF 
EGYI’T. Illustrated. Fourth Edition. Cr. 
8vo. 7s. 6d. net. 

Loring (F. H.). ATOMIC THEORIES. 

Second Edition. Demy 8vo. I2s. 6d. net. 
THE CHEMICAL ELEMENTS, Demy 8vo. 

8s. 6d. net. 

Lucas (E. V.)— 

The Life of Charles Lamb, s vols., sis. 
net. Edwin Austin Abbey, R.A. s vols. 
£6, 6s. net. Vermeer of Delft, zos. 6d. 
net. A Wanderer in Holland, zos 6d. 
net. A Wanderer in London, xos. 6d. 
net. London Revisited, xos. 6d. net, A 
Wanderer in Paris, xos. 6d. net. A 
Wanderer in Florence, xos. 6d. net. 
A Wanderer in Venice, zos. 6d. net. A 
Wanderer among Pictures. 8s. fd. net. 
The Open Road : A Little Book for Way- 
farers, 6s. net. Also an edition illustrated by 
Claude A. Sbepperson, xos. 6d. net. Also 
an edition on India paper, leather, ys. (d. 
net. The Friendly Town : A Little 
B(K)k for the Urbane, 6s. net. Fire- 
SIDE AND Sunshine, 6s. net. Character 
AND Comedy, 6s. net. The Gentlest Art : 
A Choice of Letters by Entertaining Hands, 
6s. 6d. net. The Second Post, 6s. net. 
Her Infinite Variety : A Feminine 
Portrait Gallery, 6s. net. Good Company : 
A Rally of Men, 6s. net. One Day and 
Another, 6s. net. Old Lamps for New, 
6s. net. Loiterer’s Harvest, 6s. net. 
Cloud and Silver, 6s. net. A Boswell of 
Baghdad, and other Essays, 6s. net. 
Twixt Eagle and Dove, 6s. net. The 
Phantom Journal, and other Essays 
AND Diversions, 65. net. Giving and 
•Receivino, 6s. net. Luck of the Year, 
6t. net. Encounters and Diversions, 
6s. net. Specially Selected : A Choice 
of Essays, 75 . 6d. net. Urbanities. Illus- 


trated by G. L. Stampa, 75. 6 d . mA 
You Know what People Are. 5s. net 
The Same Star : A Comedy in Three Acts. 
3.f. 6d. net. The British School : An 
Anecdotal Guide to the British Painters 
and Paintings in the National Gallery, 6s. net. 
Little Books ON the Great Masters, 5s. 
net each. Roving East and Roving 
West: 55. net. See also Dolls* House 
(The Queen's). 

Lynd (Robert). THE BLUB LION and 
Other Essays. Fcap. 8vo. 6s. net. 

THE PEAL OF BELLS. Fcap.Bvo. 6s.net. 

Masefleld (John). ON THE SPANISH 
MAIN. Third Edition. Cr.8vo. 8s.6d.net. 

A SAILOR’S GARLAND. Third Edition. 
Fcap. 8vo. 6s. net. 

SEA LIFE IN NELSON’S TIME. Ulus- 
trated. Second Edition. Cr. 8vo. 5s. net. 

Meldrum (D. S.). REMBRANDT’S PAIN'f- 
INGS. Wide Royal 8vo. £3, 3s. net. 

Methuen (A.). AN ANTHOLOGY OF 
MODERN VERSE. With Introduction by 
Robert Lynd. Seventeenth Edition. Fcap. 
8vo. 6s. net. Thin paper, leather, ys. 6d. net. 

SHAKESPEARE TO HARDY: An An- 
thology OF English Lyrics. With an Intro- 
duction by Robert Lynd. Third Edition. 
Fcap. 8vo, 6s. net. Leather, ys. 6d. net. 

McDougali (William). AN INTRODUC- 
TION TO SOCIAL PSYCHOLOGY. 
Nineteenth Edition. Cr. 8vo. 8s. 6d. net. 

NATIONAL WELFARE AND NATIONAL 
DECAY. Cr. 8vo. 6s. net. 

AN OUTLINE OF PSYCHOLOGY. Demy 
8vo. 125 . net. 

BODY AND MIND: A History and a 
Defence of Animism. Fifth Edition. 
Demy 800. Z2S. 6d. net. 

ETHICS AND SOME MODERN WORLD 
PROBLEMS. Crown 8vo. ys, 6d. net. 

Maeterlinck (Maurice)— 

The Blub Biro : A Fairy Play in Six Acta. 
6$. net. Also an edition illustrated by F. 
Cayley Robinson, zos. 6d. net. Mary 
Magdalene : A Play in Three Acts, 5s. 
net. Death, 35. 6d. net. Our Eternity, 
6s. net. The Unknown Guest, 6s. net. 
Poems, 55. net. The Wrack of the Storm, 
6s. net. The Miracle of St. Anthony 1 
A Play in One Act, 3s. 6d. net. The Bur- 
gomaster of Stilemonde : A Play in 
Three Acts, 5s. net. The Betrothal ; or. 
The Blue Bird Chooses, 6s. net. Mountain 
Paths, 6s. net. The Story of Tyltyl, 
2X5. net. The Great Secret, ys. 6d. net. 
The Cloud that Lifted, and The Power 
of the Dead. ys. 6d, net. 

Milne (A. A.)— 

Not that xt Matters. If I May. Each 
Fcap. 8vo. 6s. net. ■. Also Uniform Edition. 
Fcap. 8vo. |s. 6d.'net each. When wb 
Were very Young, illustrated by E. H. 
Shepard. Crown Svo. ys. 6d. net. 

Hewman (Tom). HOW TO PLAY BIL- 
LIARDS. Illustrated. Cf. Svo, 8s. 6d. imI. 

BILLIARD DO’S AND DONT’S. Fcap. Svo. 
25 . 6d. net. 



MESsns. Methuen's I'ublications 


Omni (Sir Charlm). A history of the 
ART OF WAR IN THE MIDDLE AGES. 
AJ), 378-X485. Second £dtiion. Revised 
etnderUarged. In two volumes, lUustiated. 
Demy 8vo. 36s, net 
Oxenham (John)— 

Bbes in Ambbk; A Little Book of 
Thoughtful Verse. Small Pott Stm. 
SUff Boards, as, net. All's Well ; 
A Collection of War Poems. The King's 
High Way. The Vision Splendid. 
The Fibby Cross. High Altars: The 
Record of a Visit to the Battlefields of 
France and Flanders. Hearts Coura- 
geous. All Clear 1 All Small Pott 
8uo. Paper, is, 3d, net; doth boards, as. 
•Ml. Winds of the Dawn. as. net 
Perry (W. J.)— 

The Origin op Magic and Religion. 
The Growth of Civilization. With Maps. 
Each Cfoam 8vo.. 6s. net.s The Children 
OF the Sun i A Study in the Early 
History or Civilization. With Maps. 
Demy 800. 18s. imI. 

Petrie (Sir Flinders). A HISTORY OF 
EGYPT. Illustrated. S<s Volumes. Cr, 
800. Each gs. net, 

VoL. I. From the 1st to the XVIth Dynasty. 

Eleventh Edition, Revised. (las. net.) 

VoL. II. The XVIIth and XVIIIth 
Dynasties. Seventh Edition, Revised. 

VoL. HI. XIXth to XXXm Dynasties. 
Second Edition, 

VoL. IV. Egypt under the Ptolemaic 
Dynasty. J. P. Mahapfy. Second Edition. 
VoL. V. Egypt under Roman Rule. 

J. G. Milne. Third Edition, Revised. 

VoL. VI. Egypt in the Middle Aces. 
Stanley Lane Poole. Third Edition . : 
(ro 5 . net.) ' 

SYRIA AND EGYPT, FROM THE TELL I 
EL AMARNA LETTERS. Cr. 8w. 5s. net. ; 
EGYPTIAN TALES. Translated from the 
Papyri. First Series, ivth to xiith 
Dynasty. Illustrated. Third Edition. Cr. 
8v0. 5s. net, 

EGYPTIAN TALES. Translated from the 
Papyri. Second Series, xvinth to xixth 
Dynasty. Illustrated, 'third Edition. 
Cr, Svo. 55. fMl. 

Ponitt (Arthur W.). THE ENJOYMENT OF 
MUSIC Second Edition. Cr. Svo. 55. net. 
Poosonbr (Arthur). ENGLISH DIARIES. 

Second Edition. Demy Svo. a 15. net. 
Power (Eileen). MEDIEVAL PEOPLE. 

Illustrated. Croum Svo, 6s. net. 

Prim (L. L.). A SHORT HISTORY OF, 
POLITICAL ECONOMY IN ENGLAND 
FROM ADAM SMITH TO ARNOLD 
TOYNBEE. Tteel/th Edition. Cr. Svo. 
5s. net. 

Boleof (Edmond)— 

Tommy Smith's Antmau. Tommy 
Smith's Other Animals. Tommy Smith 
AT nu Zoo. Tommy Smith again at the 
Zoo. Back as. gd. Tommy Smith’s Birds, 
as. 8 d . Jack's Insects, 3s, fid. Jack's 
O nxx Insects, yt. fid. AU lllustiated. 


Smith (Adam). THE WEALTH OP 
NATIONS. Edited by Edwin Cannan, 
Two Volumes. Third Edition. Demy Svo. 
£x, 5f. net. 

Smith (C. Fox). 

Sailor Town Days. Sea SoMgs and 
Ballads. A Book of Famous Ships. 
Ship Alley : More Sailor Town Days. 
All Illustrated. Cr. Svo. 6s. net. each. 
The Return of “The Cutty Sark." 
Illustrated. Crown Sto. as. fid. net. 
Sommerleld (Arnold). ATOMIC STRUCTURE 
AND SPECTRAL LINES. Demy Svo. 

32s. net. 

Stsvenson (R. L.). THE LETTERS OF 
ROBERT LOUIS STEVENSON. Edited 
by Sir Sidney Colvin. A New Re- 
arranged Edition in four volumes. Fourth 
Edition. Fcap. Svo. Each fis. net, 

Surtees (R. S.)— 

Handley Cross, 7s. fid. net. Mr. 
Sponge's Sporting Tour, 7s. fid. net. 
Ask Mamma : or. The Richest Commoner 
in England, 7s. fid. net. Jorrocks’s 
Jaunts and Jollitirs, fis. net. Mr. 
Facey Romford's Hounds, 7s. fid. net. 
Hawbuck Grange ; or, The Sporting 
Adventures of Thomas Scott, Esq., fis. 
net. Plain or Ringlets ? ys. fid. net. 
Hillingdon Hall, 7s. fid. net. 

TatcheU (Frank). THE HAPPY TRAVEL- 
LER: A Book for Poor Men. Fourth 
Edition. Cr. Svo. 75. fid. net. 

Thomson (J. Arthur). WHAT IS MAN 7 
Second Edition. Cr. Svo. fis. fid. net. 
SCIENCE AND RELIGION. Crown Svo. 

75. fid. net. 

Tilden (W. T.)— 

The Art of Lawn Tennis {Sixth Edition). 
Singles and Doubles {Second Edition). 
Each Illustrated. Crown Svo. f«. net. 
The Common Sense op Lawn Tennis. 
Illustrated. Crown Svo. 5s. net. 

Tlleston (Mary W.). DAILY STRENGTH 
FOR DAILY NEEDS. TwetUy-ninth 
Edition. Medium xfimo. 35. fid. net. 
Underhill (Evelyn). MYSTICISM. A 
Study in the Nature and Development of 
Man’s Spiritual Consciousness. Tenth 
Edition. Demy Svo, 155. ntt. 

THE LIFE OF THE SPIRIT AND THE 
LIFE OF TO-DAY. F^th Edition. 
Cr. 8i*o. 7S. fid. nd. 

Vardon (Harry). HOW TO PLAY GOLF. 
Illustrated. Eighteenth Edition. Cr. Svo. 
55. net. 

\ Waterhouse (EOzabeth). A LITTLE BOOK 
OF LIFE AND DEATH. Twanty-second 
Edition. Small Pott Svo. as. fid. 
net. 

Wnenar (A.). THE ORIGIN OF CON- 
TINENTS AND OCEANS. Dmn tut). 
JOS. fid. tut , 

Wtlli «,). A SHORT HISTORY OP 
KOmI NuittmOh Eiitkm. With 3 Maps. 
Cr. Svo. 55. 

wild* fOMtf). THE WORKS OF (^AR 
WILDE. F<^. 8m. £iuA 61. U. »<• 
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t. Lord Arthur Savile *9 Crime and 
THE Portrait of Mr. W. H. ii. The 
Duchess op Padua, hi. Poems, iv. 
Lady Windermere's Fan. v. A Woman 
OF No Importance, vi. An Ideal Hus- 
band. VII. The Importance of Beino 
Earnest, viii. A House of Pome- 
granates. IX. Intentions, x. Db Pro- 
PUNDZS AND Prison Letters, xi. Es- 


says. XII. Salome, A Florentine 
Tragedy, and La Saints Courtisanb. 
XIII. A CRific zn Pall Mall. xiv. 
Selected Prose of Oscar Wilde. 
XV. Art and Decoration, xvi. For 
Love of the King : A Burmese Masque 

Tiati* ( W?k). A BOOK OF IRISH VERSE. 
Fourth Edition, Cr, 8vo. 7s. net. 


Part II. — A Selection of Series 
The Antiquary’s Books 

Demy 8vo. tos. 6d, net each volume. With Numerous Illustrations 


Ancient Painted Glass in England. 
Archaeology and False Antiquities. 
The Bells of England. The Brasses 
of England. The Castles and 
Walled Towns of England. Church- 
wardens' Accounts. The Domesday 
Inquest. English Church Furniture. 
English Monastic Life. English 
Seat.s. Folk-Lore as an Historical 
Science. The Guilds and Companies of 
London. The Hermits and Anchor- 
ites OP England. The Manor and 
Manorial Records. The Mediaeval 


Hospitals of England. Old English 
Instruments of Music. Old English 
Libraries. Old Service Books of 
the English Church. Parish Life in 
Mbdi;bval England. The Parish 
Registers of England. Remains of 
THE Prehistoric Age in England. 
The Roman Era in Britain. Romano- 
British Buildings and Earthworks. 
The Royal Forests of England. 
The Schools of Medieval England. 
Shrines of British Saints. 


The Arden Shakespeare 

General Editor, R. H. CASE 
Wide Demy 8 t;o. 65. net each volume 

An edition of Shakespeare in Single Plays ; each edited with a full Intro- 
duction, Textual Notes, and a Commentary at the foot of the page. 


The Arden Shakespeare has now been completed by the publication of MUCH ADO 
ABOUr NOTHING. Edited by Grace R. Trenery. 


Classics of Art 

Edited by Dr. J. H. W. LAING 
With numerous Illustrations, Wide Royal 8w. 


The Art of the Greeks, 215. net. The 
Art of the Romans, 16s. net. Chardin, 
155. net. Donatello, 165. net. Floren- 
tine Sculptors of the Renaissance, 
2 X 5 . neL George Romney, 155. net. 
Ghirlandaio, 15$. net, Lawrence, 255. 


fi^. Michelangelo, 215. net, Raphael, 
155. net, Rembrandt's Paintings, 635. 
net. Rubens, 305. net, Tintoretto, 
165. net. Titian, x 6 s. imL Turner’s 
Sketches and Drawings, zss. net, 
Velasquez, Z35. net. 


The "Complete” Series 

Fully Illustrated, Demy Zvo 


Tub Complete Airman, x 6 s. net. 
Complete Amateur Boxf.r, ios. 

The Complete Athletic Trainer, 105. fd. 
net. The Complete Billiard Player, 
X 05 . ed. net. The Complete Cook, zos. 6d, 
net. The Complete Foxhunter, z 6 s. net. 
The Complete Golfer, xas. 6d. net. 
The Complete Hockey Player, zos. 6d. 
net. The Complete Horseman, zss. 
net. The Complete Jujitsuan. (Or.Svo.) 
Sf. net. The Complete Lawn Tennis 


Player, z2s. 6d. net. The Complete 

Motorist, zos. 6d. net. The Complete 
Mountaineer, z 8 s. net. The Complete 

Oarsman, z2s. 6 i. neL The Complete 

Photographer, z2S. 6 d. neL The Complete 
Rugby Footballer, on the New Zea- 
land System, zss. td, net. The Com- 
plete Shot, z 6 s. net. The Complete 

Swimmer, zos. 6d. neL The Complete 
Yachtsman, X5s. neL 


The 

net. 
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The Connoissetu’s Uhraiy 

ff'Hk numtrous IBustrati^. Wide Royal Spo, £t, xit.6d.net each volum 

English Colourid Books. Etchinas. Ivombs. Jbwbllbby. Mbzzotintsj 

Europban Enambls. Finb Books. Mimiatvrbs. Pobcblain. Sbals. Woob 

Glass. Goldsmiths* and SilvbrSmiths* Sculptvrb. 

Work. Illumimatso Manuscripts. 

Health Series 

Fcap. 8vo. 2s. 6de net each volume 

Trb Baby. Thb Carr op trB Body. Thb Loho. Tub Prbvbntion of trb Common 

Carb of the Tebth. Thb Eybs of our Cold. Staying thb Plague. Throat 

Children. Health for the Middle- and Ear Troubles. Tuberculosis. Thb 

Agbd. The Health of a Woman. The Health of thb Child, 2S, hsL 

Health of tub Skim. How to Live 

The Library of Devotion 

Handy Editions of the great Devotional Books, well edited 
With Introductions and (where necessary) Notes 
Small Pott SvOe cloth, 35. net and 35. 6d. net 

Uttle Books on Art 

With many Illustrations. Demy i6mo. 55. net each volume 
Each volume consists of about 200 pages, and contains from 30 to 40 
Illustrations, including a Frontispiece in Photogravure 

Albrecht DUrbr. The Arts of Japan. and Douchbr. Holbein. Illuminated 

b-Joner Manuscripts. Jewellery. John Hopp- 
Cellini. Christ in Art. Claude. Con- nsr. Sir Joshua Keynolds. Millet, 

stable. Corot. Early English Water- Miniatures. Our Lady in Art. Raphabu 

Colour. Enamels. Frederic Leighton. Kodin. Turner. Vamdyck. Watts. 
George Romney. Greek Art. Greuze 

The Little Guides 

With many Blustrations by £. H. New and other artists, and from 
photographs, Maps and Plans 
Small Pott Svo. 45. net to 75. 6d. net each 
Guides to the English and W^elsh Counties, and some well-known districts. 
The main features of these Guides are (i) a handy and charming form ; 
{2) illustrations from photographs and by well-known artists ; (3) gc^d 
plans and maps ; (4) an adequate but compact presentation of everything 
that is interesting in the natural features, history, archaeology, aind archi* 
lecture of the town or district treated. 

Plays 

Fcap. Svo. 35. 6d. net each 

Milestones. Arnold Bennett and Edward The Great Adventure. Arnold Dennett. 

Knoblock. Eleventh Edition. Fifth Edition, _ 

Ideal Husband, An. Oscar Wilde. Acting General Post. J. B. Harold Terry. 

Edition, Second Edition, . , 

Kismet. Edward KUobiock. JFoutih Editien, The Honeymoon. Arnold Baniiett Third 
Ware Case. The. George PleydelL Editiima 

T» Same Star. B.V.Liica9. 
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l^ort Series 

^ Mostly illUHvated, Fcap, Bvo 


All About PlyInOp 35 . net, Alpine 
Ski-ing at All Heights and SeaSonSp 
55. net, Ski-ing for Beginners. 5s. 
net, GolN Do*s <ano Dont’s, 25. net. 
Quick Cuts to Good Golp, 2&. net. 
Inspired Golf, M* net. Driving, 
Approaching, Putting, 25. net. Golf 
Clubs and How to Use Them, 25. net. The 
Secret of Golf for Occasional Players, 
25. net. The Golfing Swing, 25. 6d. net. 
Golf Rules and Decisions. 35. 6d. net. 
The Autobiographv of a Caddy-bag, 2s. 6d. 
net. Lawn Tennis, 25. 6i. Mi. Lawn Tennis 
Do's AND Dont's, 25. 6d, neL Lawn Tennis 


FOR Young Players, 25. 6d, net. Lawn 
Tennis for Club Players, 25. 6d, net. 
Lawn Tennis for Match Players, 25. 6^ 
net. Lawn Tennis for Public Courts 
Players, 2s. 6d. net. The Technique 
OF Lawn Tennis, 25. 6d. net. The Lawn 
Tennis Umpire and Referee, 25. 6d. net. 
Hockey, 45. net. How to Swim, 25. net. 
Punting, 35. 6d. net. Skating, 35. net. 
Wrestling, 25. Ml. Motor Do's and 
Dont's, 25. 6d. Mi. Mah Jong Do's and 
Dont's, 25. net. Auction Bridge Do's 
and Dont's. 35. net. Biluard Do’s and 
Dont's. 2s. 6d. net. 


Methoen’s Hall-Crown Library 

Crown Svo. 

Cheap Editions of Popular Books 


Methuen’s Two-Shllling Library 

Fcap. Svo. 

Write for Complete Lists 


Part III.— A Selection 

Bennett (Arnold)^ 

Clayhanger, 85. net. Hilda Lessways. 
8s. 6d. net. These Twain, The Card. 
The Regent : A Five Towns Story of 
Adventure in London. The Price of 
Ix>VE. Buried Alive. A Man from 
THE North. Whom God hath Joined. 
A Great Man : A Frolic. Mr. Proiiack. 
AU 75. 6d. net. The Matador of the 
Five Towns, 65. net. 

Birmingham (George A.)— 

Spanish Gold. The Search Party. 
7 'he Bad Times. Up, the Rebei^s. The 
Lost Lawyer. The Great-Grandmother. 
Found Money. All 75. 6d. net. 

Inisheeny, 85. 6d. net. 

Brandon (John C.)— THE BIG HEART. 

Third Edition. Cr. Svo. 35. dd. neL 

Burroughs (Edgar Rloe)~ 

The Return of Tarzan, 6s, net. The 
Beasts of Tarzan, 6 s. Mi. The Son of 
Tarzan, 65. net. J uncle Tales of Tarzan, 
fit. net. Tarzan and the Jewels of Ofar, 
6s. Mi. Tarzan the Untamed, 7s. 6d. net. 
Tarzan Xhd the Golden Lion, 3s. 6d. net. 
A Princess of Mars, 6 s. net.. The Gods 
OF 'Mars, 65. Mi. The Warlord of 
Mars, 65. Ml. Thuvia, Maid of Mars, 
65. Ml. Tarzan the Terrible, as. 6d. net. 
The Mucker, 6 s. Mi. The Man without 
A Soul, 6t. meL tBBCMESSMBN of Mars, 
7s. 6d, net. At THi Barth's Core, 7e* 6d. 


OF Works of Fiction 

net, Pellucidar, 7s. 6<f. Mi. The Girl from 
Hollywood, 75. td. net. 

Conrad (Joseph) — 

A Set of Six, 75. 6d. net. Victory : An 
Island Tale. The Secret Agent : A 
Simple Tale. Under Western Eyes. 
Chance. AU gs, net. Also Uniform 
Edition. Fcap. Svo. 3 s. 6d. net each. 
CorelU (Marie)— 

A Romance of Two Worlds, 7 s. 6d. net. 
Vendetta : or, The Story of One For- 
gotten, 75. 6d. net. Thelma : .A Norwegian 
Princess, 75, 6d. net. Ardath : The Story 
of a Dead Self, 7 s. 6d. net. The Soul of 
Lilith, 75. 6d. net. Wormwood : A Drama 
of Paris, 7 s. 6d. net. Barabbas : A Dream of 
the World’s Tragedy, 7s. 6d. net. The Sor- 
rows OF Satan, 75. 6d. net. The Mastbr- 
Christian, 7 s. 6d. net. Temporal Power : 
A Study in Supremacy, 6s. net. God's 
Good Man : A Simple Love Story, 7 s. 6d, 
net. Holy Orders: The Tragedy of a 
(^ct Life, 85. 6d. net. The Mighty Atom, 
75 . 6d. net. Boy : A Sketch, 75. 6d. net. 
Cameos, 6 s. net. The Life Everlasting. 
85. 6d. net. The Love of Long Ago, and 
Other Stories, 75 . 6d. net. IiiiNocENT, 
75 . 6d. net. The Secret Power : A 
Romance ol the Time, 65 . Mi. Lovs^ — and 
the Philosopher : A Study in Sentiment, 
6s. net. Also Uniform Edition. Crown 
Svo, 35 . 6d. net each. 



8 Messrsw Methuen's Publications 


Hlcheiui (Robert)— 

FeluT: Three Yeart !n a Life, 75. 6 L net. 
The Woman with the Faw^ 75. 6^. tuL 
The Garden or Axxah, Ss, 6 d. tut. The 
Call, or the Blood, 8s. 6 d. net. Tre 
Dweller on the Threshold, 75. 6 d . 
net. The Way of Ambition, 7s. 6 d. net. 
In the Wilderness, 7s. 6A net. Artik 
THE Verdict, 7s. 6i. net. 

Hope (Anthonj)— 

A Change op Air. A Man op Mark. 
Simon Dale. The King's Mirror. 
The Dolly Dialogues. Mrs. Maxon 
Protests. A Young Man's Year. 
Beaumaroy Home prom the Wars. 
All 75. 6 d. net. 

Jaeobs (W. W.)— 

Many Cargoes, 55. net. Ska Urchins, 5s. 
net and 31. 6 d. net. A Master op Craft, 
6s. net. Light Freights, 6s. net. The 
Skipper's Wooing, 5s. net. At Sun- 
wicH Port, 5s. net. Dialstons Lane, 
3s. net. Odd Craft, 35. net. The Lady 
op the Barge, 3s. net. Salthaven, 6s. 
net. Sailors’ Iuiots, 3s. neL Short 
Cruises, 6s. neL 

Knox (It A.)— 

Memories of the Future. 7s. 6 d. net. 
Sanctions ; A Frivouty. 7s. 6 d. net. 

London (Jack)— WHITE FANG. NincUenth 
Edition. Cr. 8vo. 7s. 6 d. neL 

Laeas (E. V.)— 

Listener’s Lure : An Oblique Narration, 
6s. nsl. Over Bemerton's : An Easy- 
going Chronicle, 6s. net. Mr. Ingleside, 
6s. net. London Lavender, 6s. net. 
Landmarks, 6s. net. The Vermilion 
Box, 6s. net. Verena in the Midst, 
8s. 6d. neL Rose and Rose, 6s. net. 
Genevra's Money, 7s. 6i. neL Advisory 
Ben, 7 $. 6 d. net. 

McKenna (Stephen)— 

Soma : Between Two Worlds, 8s. net. 
Ninety-Six Hours* Leave, 7s. 6 d. net. 
The Sixth Sense, 6s. neL Mxoas & Son, 
8s. net. 

Maiet (Loeas)- 

The History op Sir Richard Calmady : 
A Romance, xos. net. The Carissima. 
The Gateless Barrier. Deadham 

Hard. Colonel Enderby’s Wipe, Alt 
7s. 6d. net. The Wages of Sin. 8s. net. 
Mason (A. JL W.). CLEMENTINA. 

Ulnstxat^ Ninth Edition, 7s. 6d. net. 


MUno(A.A.)— 

The Dav*8 Play. The Kociday Round. 
Once a Week. AU 7s. 6«(. neL The 
Sunny Side. 6s. net. Also Uniform Edi- 
tion. Fet^-%00. 3s. 6d. net each. The 
Red House Mystery. 6s. neL 

Oxenham (John)— 

The Quest of the Golden Roas. Mary 
All-Alone. 7s. 6d. neL 

Parker (Gilbert)-* 

The Translation op a Savage. When 
Valmomd came to Pontiac ; The Story of 
s Lost Napoleon. An Adventurer op the 
North : The Last Adventures of ** Pretty 
Pierre.” The Seats of the Mighty. The 
Battle op the Strong : A Romance of Two 
Kingdoms. The Trail op the Sword. 
Northern Lights. All 7s. 6d. net. The 
Judgment House. 3s. Cd. neL 

Phlllpotts (Eden) — 

Children op the Mist. The River. 
The Human Boy and the War. AU 
75. 6d. neL 

Richmond (Grace 8.)— 

Foursquare. A Court op Inquiry. 
Rufus. AU 75. 6d. net. 

Rohmer (Sax)— 

The Golden Scorpion. 7s. 6d. net. The 
Devil Doctor. The Mystery op Dr. 
Fu-Manchu. The Yellow Claw. AU 
3s. 6d. neL 

Swlnnerton (F.). Shops and Houses. 
September. The Happy Family. On 
The Staircase. Coquette. The Cha.stb 
Wipe. The Three Lovers. All 7s. bd. 
neL The Merry Heart. The Casement. 
The Young Idea. AU 6s. net. 

Wells (H. G.). DEALBY. Fourth Edition. 
Cr. 8vo. 7 S. 6d. net. 

Williamson (Mrs. C. H.). NAME THE 
WOMAN. Crotr»8i». 7s.6d.net. 

WilUamson (C. N. and A. H.)— 

The Lightning Conductor : The Strange 
Adventures of a Motor-Car. Lady Betty 
across the Water. It Happened in 
Egypt. The Shop Girl. My Friend 
THE Chauffeur. Set in Silver. The 
Great Pearl Secret. AU 7t. 6d. net. 
Crucifix Corner. 6s. neL 

Wodehonso (P. 0 .). BILL THE CON- 
QUEROR. Crown 8vo. 7s. 6d. neL 


Methuen’s Half-Crown Novels 

^ Crown Bvo, 

^j^eap Editioos of many of the most Popular Novels of the day 

) Methuen’s Two-Shflllng Noveb 

Fcap, 8vo, 

WriU for Oompklu Lists 






